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22(2A).- In case of a works contract, where a works contractor exercises
option of exemption fee under a notification issued under sub-
section (3) off Section 8, awards whole or part of such contract to
a sub-contractor, while determining the taxable turnover of
subcontractor apart from deduction provided under sub-rule (1),
the turnover of transfer of property in goods involved in execution
of such sub-dontract, shall be deducted.
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"Supply and staking of 80,000 cum of machine crushed stone
ballast (size as per RDSO specification at site of work on less/yards,
including, handling,,leading, lifting, ,_asc’ends, _dcscands, chSSings of
ylines/,tracks abstruction with contractors labour, material, tools,
plants, Transport etc. complete for section between 260 to 295
Rewari Ajmer line of North Western Railway." |
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All Permanent way including supply of ballast, P way
material (except' rails &PSC sleepers) and connected electric work in
entire section Rewari to Ajmer (294.56 kmts.) in connection with the
work of guage concverson of meter gauge Railway line to Broad

Guage line to. ‘Rawariy-Ringus-Phulera.-Ajmer‘ section up North
Western Railway. ‘
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7. As per general conditions of contract, condition of
particular application and instruction to bidders incorporated in bid
document, the contractor shall. not sub contract. the total
items/component of works more than 50% of the contract IRCON
shall take prior approval/consant of the comployer for sub
contracting component/items of the works giving complete detail of

items, the qualifications & experience of the identified sub

contractor or in the relevant field.
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 The Respondent - Larsen & Tourbo Ltd. (L&T) is engaged in
‘executing civil, mechanical and other building works throughout
India including Andhra Pradesh.- During the relevant period it
entered into contracts with its clients (contractees) whose names are
given in the annexure to the original writ petition filed in the High
Court of Andhra Pradesh. Under the Contract, L&T, with. the
consent of the contractee, was “permitted to assign parts of
construction work to the sub-contractors whose names are also given
in the list annexed to the original writ petition filed in the High
Court. Accordingly, L & T placed orders on such sub-contractors
for agreed price, inclusive of applicable taxes. The overall work
was done under the supervision of the consultants nominated by the
contractee. The sub-contractors wére registered dealers. The sub-
contractors purchased goods and chattel like bricks, cement and
steel and, where necessary, supply and erect equipments such as
lifts, hoist, etc. The materials were brought to site. They remained
the property of the sub-contractors. The site was occupied by sub-
contractors. The materials were erected by the sub-contractors.
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The question which needs consideration in this civil appeal is:
whether the A.O. was right in his conclusion, namely, that in this

case there were two deemed sales, one from main contractor to
the contractee and the other from the sub-contractors to the
main contractor as there was no privity of contract between the
contractee and the sub-contractors.

W?ﬁﬁwﬁﬁvwﬁuﬁmﬁﬁﬁm%—

If one keeps in mind the above quoted observation of this
Court in the case of Builders' Association of India (supra) the
position becomes clear, namely, that even if there is no privity of
contract between the contractee and the sub-contractor, that
would not do away the principle of transfer of property by the sub-
contractor by employing the same on the property belonging to
the contractee. This reasoning is based on the principle 10f
accretion of property in goods. It is subject to the contract to the
contrary. Thus, in our view, in such a case the work, executed by a
sub-contractor, results in a single transaction and net ?s
multiple transactions. This reasoning is also borne out by Secti(;)n
4(7) which refers to value of goods at the time of incorporation in
the works executed. In our view, if the argument of the Departmént
is to be accepted it would result in plurality of deemed sales which
~ would be contrary to Article 366(29A)(b) of the Constitution as
held by the impugned judgment of the High Court. Moreover, it
may result in double taxation which may make the said 2005 Act
vulnerable to challenge as violative of Articles 14, 19 (1)(g) and
265 of the Constitution of India as held by the High Court in its
impugned judgment. ‘
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4, The case of the petitioner is that it executed works
‘contract in connection with the construction activity and part of
the construction work was done by the sub-contractor. Material
used in the work was arranged by the sub-contractor himself
who executed part of the works contract as an independent
dealer under the Act and was liable to pay sales tax. ........
Liability to pay tax on the materials used by the sub-contractors was
on them and not on the petitioner. Tax was, therefore, leviable on
sale or deemed sale made by the sub-contractors. Property in the
goods used by the sub-contractors passed on directly from the sub-
contractor to the contractee and not to the contactor, namely,

petitioner-company, who had given the sub-contract.

AT SRl Ved <o Tae, 1973 & WaemHl &I faiRd
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12 . The definition of the word "contractor' makes it
amply clear that a person who executes a works contract
through, a sub-contractor is also included in the definition. A
contractee is a person for whose benefit a works contract is
executed. In the case of the petitioner before us, the holding
company, namely, M/s. DLF Universal Limited, is the contractee
and the petitioner-company is the contractor. Any sub-contract
undertaken by a sub-contractor would be a part of the works
contract and the work done by a contractor, either himself or
through a sub-contractor, would be the works contract done by
the contractor. |

13. The proviso to sub-section (1) of section 6 of the Act
excludes such a dealer who executes a sub-contract with a
contractor if the contractor was liable to pay tax in respect of the
works contract of which the sub-contract was a part. The
challenge to the validity and the constitutionality of the ‘pr.oviso
appears to have no merit or substance inasmuch as a sub-contractor
has been rightly excluded from the liability of tax. The definition
of the word "contractor” in section 2(ba) leaves no room for any
doubt that, if a person executes a works contract through a sub-
contractor, he would even then be treated to be a contractor.
Thus, from the definition of "contractor", the intention of the
- Legislature becomes clear. In that light, exclusion of a sub-
contractor from the liability of tax under proviso to section 6(1)
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14. Where a sub-contract is given by a contractor executing a
works contract, there is no privity of contract between the contractee
and the sub-contractor. Part of the contract may be given for the
purpose of execution to a sub-contractor but that would not absolve
the contractor of his liability to pay tax. A sub-contract is a part of
the works contract and is not an independent contract by itself.
Therefore, a sub-contractor cannot be said to be liable to the
contractee inasmuch as he has undertaken the execution of part of
the works contract not from the contractee but from the contractor.
In such a situation, the sub-contractor cannot be assessed on the
value of goods used in the works done by him. Clause (ba) of section
2 of the Act included within its ambit a sub-contractor engaged for
executing the whole or part thereof. A sub-contractor is, therefore
not required to pay tax as an independent dealer. The Assessing
Authority included the turnover of the work done by the sub-
contractor in the turnover of the petitioner-company. The. first
proviso to section 6(1) of the Act excludes a dealer who executes a
sub-contract inasmuch as sub-contract is a part of the works contract.

16. From the scheme of things as contained in the definitions of
the words ' contractor" "contractee” and "works contract”, as given
in section 2 of the Act, a sub-contractor cannot be said to be
working independently. He only worked on behalf of the
contractor. There is only one sale where work is done by the
contractor himself or through a sub-contractor and, therefore,
contractor is to pay tax on the whole works contract. Section 25-
B of the Act required a contractee to deduct tax from the amount
paid by him to the contractor. The petitioner was not a contractee
but a contractor and, therefore, section 25-B was not attracted in
his case and did not require him to deduct tax from the sub-
contractor. The petitioner cannot seek adjustment of the amount of
tax deducted by him from the sub-contractor in so far as petitioner's
liability of tax was concerned. A sub-contractor may be an
independent dealer but he was not liable to pay tax in the light of
the proviso to section 6(1) of the Act.

17.  The provisions contained in the proviso to section 6(1) of the
Act are, therefore, not invalid or unconstitutional. The intention of
the proviso is to avoid double taxation. Sales tax is leviable only
once on the works contract whether the work is done or executed
by the contractor himself or through a sub-contractor. A sub-
contractor does the work for and on behalf of the main
contractor. Therefore, tax is payai)le at one stage only and at the
hands of the contractor. No tax was actually deductible in law

ﬁ%m .............. 9
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from the payments made to a sub-contractor. The petitioner may
seek refund of the amount paid to the Government by way of tax
deducted at source from the sub-contractor. Provisions of the
Constitution (Forty-Sixth Amendment) Act, 1982, have already been
upheld by the Supreme Court in Builders Association of India's case
[1989] 73 STC 370. the proviso to section 6(1) of the Act is not
found to be contrary to the law laid down by the Supreme Court
in the aforesaid case or to any other provision of the

Constitution.
4. (2000) 120 STC 602 (Karnataka) P. Venkateshwara Rao & Co.

v. Additional Commissioner of Commercial Taxes
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7. According to the definition of "sale", there must be transfer of
property by the appellant to the railway. If the contract is merely for
stacking the ballast on the side of the railway track, then it is pure
and simple labour contract as the property does not pass to the
assessee at any point of time. But if the ballast is to be collected
from the quarry they may be belonging to the railway or others for
which the royalty is paid then it will be considered to be the case of
transfer of property by the assessee to the railway to that extent in
respect of ballast. The decision relied on by the learned Government
Advocate of the Full Bench of this Court in H.Y.Jadhav v. State of
Karnataka [1980] 48 STC 496 has not dealt with the case where it
was pure and simply stacking of stone ballast on the side of
railway line and which have scattered with lapse of time by use
of railway lines for which only labour is put by the contractor in
collecting and stacking and, therefore, no reliance can be placed on
that decision. It is only in respect of those supplies where the
assessee has to collect the stone ballast from a different source, may

 be the State Government quarry or may be railway quarry. While

- procuring the stone ballast the assessee has to make the payment of
royalty which has to be consideréd as the purchase price of the
assessee and, therefore, property in stone ballast vest with the
assessee which is transferred when such stone ballast are stacked on
the -side of the railway line. The deicison given in the case of
Purshottam Premji [1970] 26 STC 38 (SC) has not examined the
aspect as to whether the royalty paid is price or not which has been
consequently considered by the apex Court in the case of Cooch
Behar Coﬁtractors'Association [1996] 103 STC 477.
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8. Learned consel for the assessee has pointed out that ‘the
entire figure on which the tax has been levied is not of such stone
ballast which have been obtained from the quarries of railway.
This is a factual matter and as such we consider it proper that
the assessing authority may examine this aspect again and tax
may not be levied on that part of the contract where the stacking
is of the scattered stones nearby railway line by the assessee and
only labour was put in collecting and 7‘stacking. Tax could be
levied only on that stone which has been procured from the
quarries for which royalty was paid. We may also observe that
procuring the raw material on payment or lesser payment, i.e.,
concessional payment is also a sale by the awarder to the contractor
as has been held in series of decisions of apex Court. The
observation of apex Court in Chandra Bhan Gosain [1963] 14 STC
766, is also relevant that even if the material is supplied free, still
there can be transfer of property by the contractor to the awarder.

9. Appeal is partly allowcd. :
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