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" Since the works contract in'its entirely is covered by the
exemption certificate issued by the the competent authority to
the respondent-assessee, the assessing authority could not have

obviously imposed tax under section 5A of the RST act treating /
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the same as the purchases from unregistered dealers made within

~ the State of Rajasthan
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"37. Rectification of a mistake -(1) With a view to rectifying any
mistake apparent from the record,any officer appointed or any
avhtority constituted under the Act rectify suo motu or otherwise any
order passed by him.

Explanation- A misiake apparent from the record shall inculde
an order which was valid when it was made ond is subsequenctly
rendered in valid by anamendment of the law having retrospective
operation or by a judgment of the Supreme Courf, the Rajasthan High
Court or the Rajasthan Tax Board.
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“The scope and ambit of the power which could be exercised
under section 37 of the Act of 1994 is circumscribed
and restricted within the ambit of the power vested by the said
Section. Such a power Is neither G

power of review nor is akin to the power of revision but is
only a power to rectify a mistake apparent on the face of the

" record. Rectification implies the correction of an error or a removal
of defects or imperfections. It implies an error, mistake or defect
which after rectification is made right.

In the case of Commissioner of Income Tax, Bhopal v. Ralson
Industries Ltd. reported in (2007) 2 SCC 326 a similar situation arose
for the interpretation of this Court regarding the scope and ambit of
Section 154 of the Income Tax Act vesting the power of rectification
as against the power vested under Section 263 of the Income Tax
Act, which is a power of revision. While examining the scope of the
power of rectification under Section 154 as against the power of
revision vested under Section 263 of the Income Tax Act, it was held
by this Court as follows at para 8:-

“8. The scope and amblt of a proceeding for rectification an
order under sectlan 154 and a proceedmg for revision under Section
263 are dlsynct and dlfferent Order of rectification can be passed in
certain contmgenc:es. It does not confer a power of review. If an
order of assessment, is rectrfled by the Assessing Off’ icer In terms of
Section 263 is exerc:sed by a hlgher authority. It is a special
prows:on. The reg:\s:gbnal Aunsdlctlon is vested in the Commissioner.

An order thereunder can be passed if it is found that the order
of assessment is prejud:cml to the Revenue In such a proceeding,
he may not onIy pass an approprlate order in exercise of the said
]U!‘lSdlCtlon but m order to enable hlm to do it, he may make such h_—
enquiry gs he deems necessary in thrs behal
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In paragraph 12 of the said jydgmgnt. it .was also held that
when dlfferent jurl;dlcthns are .conferred upon different
authorities, to be exerc:sed on dlﬁerent condltlons, both may not be
held to be overlappmg w:th each other., While examining the scope
and limitations of junsdlctron under Section 154 of the Income Tax
Act, it was held thagt such a power of rect:f‘ cation could onlybe
exercised when there ls an error apparent on the face of the record
and that it does not confer any power of review. It was further held
that an order of assessment may or may not be rectified and if an
order of rectlf‘ cation is passed by the Assessmg Authorlty, the
rectified order shall be grven effect to We may also at this stage
appropriately refer to yet another dects:on of this Court in
Commissioner of Trade Tax, U. Pv Upper Doab Sugar Mills Ltd.
reported in (2000} 3 SCC 676, in which the power and scope of
rectification was considered and pltted agamst the scope of review.
The aforesaid dec:s:on was in the contexst of Section 39(2) of the
U.P. Sales Tax{Amendment) Act 1995 which provides the power of
review. Section 22 of the sald Act prowdes for rectification of
mistake. In the said decrsron, it was held that when two specific and
independent powers ‘have ‘been conferred upon the authorities,
both powers can be exerc:sed alternatlvely, but it cannot be said
that while exerc:smg power of rectlf' ication, the authority can
simultaneously e exerc:se the power of review.

Both the aforesald two decisions which were rendered while
considering taxation laws are squarely applicable to the facts of the
present case, it is also now an established proposition of law that
review is a creature of the statute and such an order of a review
could be passed only when an express power of review is provided
in the statute. In the absence of any statutory provision for review,
exercise of power of review under the garb of clarification/
modification/correction is not permissible. In coming to the said
conclusion we are fortified by the decision of this Court in
Kalabharati Advertising V. Hemand Vimalnath Naruichania and
Others reported in (2010) 9SCC 437.Section 37 of the Act of 1994
provides for a power to rectify any mistake apparent on the record.
Such power is vested on the authority tob rectlfy an obvious
mistake which is apparent on the face of the records and for which
a reappreciation of the entire records is neither possible nor called
for.When the subsequent order dated 22-01-2009 passed by the
Taxation Board is analysed and scrutinized it would be
clear/apparent that the Taxation Board while passing that order
exceeded its jurisdiction by re-appreciating the evidence on recoy
and holding that there was no mala fide intention on the part
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assessee-respondent for tax evasion. Such re-appreciation of the
evidence to come to a contrary finding was not available under
Section 37 of the Act of 1994 while exercising the power of
rectification of error apparent on the face of the récords. Thus, the
orders passed by the Taxation Board on 22-01-2009 as also
Impunged order and judgment passed by the High Court upholding
the said order of the Taxation Board are hereby set aside and
quashed and the original arder passed by the Assessing Officer is
restored.”
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