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‘"Learned. counsel for the partles Subllll[ that the instant
- 'revision stands squarely covered by the order date 122.1.2010 passed
~ - by this Court in S.B. Sales Tax Revision Petltlon No. 111/2008. It is
‘ _ submitted that the controversy 1nvolved in the present case is in
' relation to the question as to whether penalty under Section 78(5) of
“the Rajasthan Sales Tax Act could be 1mp$sed ‘because the
- declaration in form No. ST 18A was found to be b‘lank at the time of

- checking of goods in transit. ‘

Th1s Court following the decisions of the] Hon'ble Supreme

Court in M/s Guljag Industries vs. CTO (2007) | SCC 269, C.T.O.

" vs. Bajaj Electricals (2009) 1 SCC 309 and State of Rajasthan vs.

© D.P. Metals (2002) 1 SCC 279, remanded the matjyer back to the Tax
Board to be decided denovo i m the hght of the aforesaid decisions.

‘ Consequently, the instant rev1s1on petltlon s allowed and the
order dated 7.8.2003 passed by the Tax Board jmer is set aside
and the matter is remanded back to the Tax BoaJTd for dec1d1ng the
matter afresh in accordance with law aﬁer prov1d ng opportumty of
hearing to the parties." e P :
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20.

The facts enumerated above in Civil Appeal No.5197 of 2005

is the lead case in which one finds that the goods in movement were
carried with blank declaration forms though 51gned by the consignee.
AAThe material particulars like quality, weight and descrlptlon of the

“goods requlred to be filled in by the assessee

(cons1gnee) were left

“blank. Therefore in this batch of civil appeals we are concerned with

- ofIAR..............6
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cases where the goods in movement were . carrlec with blank Form
ST 18A. In our view, on the face of it there was contravention of
Section 78(2) of the RST Act 1994. Under Rulé 5 of the RST Rules
1995 (Rule 25C of the RST Rules 1955) every reglstered dealer who
imports taxable goods, for sale within the State, is equlred to furnish
declaration Form 18A completely filled in, in all respects (emphasis
supplied by us). Under Rule 53 of the said Rules he counterfoils of
‘the declaration has to be retained by such con51gn ee and its portions
marked as 'original' and 'duplicate' have to be carried with the goods
in movement. Under Rule 53(1)(c) the dnven of the goods in
movement has to carry with him documents spemﬁed in Section
78(2)(a) as also the declaration form prescribed ﬂ Section 7 8(2)(a)
Under the said Rule 53(1)(c) the driver is requL;: d to produce the
declaration form, suo motu at the check-pos::j at the time of
inspection when the competent officer is requ‘& red to retain the
original of the declaration form and return the duplicate portion to
- the driver. The competent officer shall ther,efjfterv forward the
original portion of the declaration to the A.O. of the registered dealer
or to the authority which has issued the declaration form to the
consignee. Under Rule 53(2) the registered dealer is required to
submit a statement of import of goods in the Fo 18A to the A.O.
every quarter. Under Rule 53(4) where a reglste'ed dealer fails to
furnish such statement the A.O. or the authority who issued the
declaration forms may impose penalty under Sectlon 68 of the said
Act. Similarly, under Rule 54 of the RST Rules- 1994 a dealer who
despatches any taxable ‘goods toa place outs1de the State is also
required to carry declaration in ‘Form 18C with the goods in
movement for export out of Rajasthan or in the eeurse of interstate

trade or commerce. The dealer is also requlred to submit his
c‘Il"’l"ll A \‘i‘l CIl. IO\ X1 HQI"I\I '-Vl A4l ‘Ql 1| |
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A are true to his knowledge In the present case the entire form was
left blank though 1t had been SIgned by the cons 1gnee Therefore, the
declaration given by the consignee is meamngless There are no facts
given in Part-A. There is no identity of the goods transported. There
is no description of the goods in movement. As stated above, the
original has to be placed before the A.O. by the officer at the check-
post. If the form which ultimately goes to the A.O. is blank in all
‘material respects then it is impossible for the 'A.O. to assess the
dealer and it is this practice which has resulted in loss of revenue in
crores to the State. Without description of the goods imported, it is
easy to manipulate the value. If material 'particulars are not
submitted, one fails to understand how assessment could be
finalized. Moreover, as submitted on behalf of the State it has
become a common practice‘ to circulate the same form again and
again resulting in loss of revenue to the State. It is for this reason
* that Rule 53 of the RST Rules 1995 contemplates the form to be
submitted duly filled in and duly completed. In the present case, the
goods in movement were not supported by duly filled in Form
No.18A/18C. Therefore, there ‘was contraventlon of Sectlon 78(2) of
the RST Act 1994. E i R

25. In our view, the afore"stated‘ judgment in the case of D.P.
Metals (supra) has no apphcatlon to the present case. We are not
concerned in the present case with false or forged
documents/declaration. In the present case the goods in' movement
were carned with the blank declaratlon Form 18A/ 18C whrch was
duly signed by the | assessee Therefore, as stated above, we hold that
the goods in movement were carried without the declaration Form
ISN 18C. Therefore Section 78(2)(a) stood attracted. “Moreover';' in
the present case, there were no special circu <=tances indicated by
the assessee as to why the forms which were duly signed were not
filled in. Therefore, in our view the above judgment in the case of
D.P. Metals (supra) has no application to the facts of the present
case. As stated, we are concerned with the blank declaration Form
18A/18C which has travelled with the goods in ‘movement, though
signed, was left deliberately blank. The declaration Form 18A/18C is
like a return under the Income-Tax Act, 1961. The Assessing
Officer completes the assessment on the basis of Form 18A/ 18C. If
that form is left blank in all material respects then it is impossible for
the A.O. to arrive at the taxable turnover of the assessee. Therefore,

in our view, the judgment of this Court in D.P. Metals (supra) has no
apphcatron to the present case. \ R

nsjE—Z _—
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26.  Before concluding, we may mention that in this batch of civil
- appeals we have civil‘appe'als filed by the Department. These civil
appeals relate to cases where specified documents did not
accompanied the goods in movement. The lead case in that regard is
Civil Appeal No.5240 of 2005 /026 Assistant Commercial Taxes
Ofﬁcer v. M/s. Guljag Industries Ltd. filed by the Department We
make it clear that our Judgment is basically confined to cases where
blank/incomplete Form 18A/18C had accompanied the goods in
movement. Whatever we have stated above is in the context of the
incomplete Form 18A/ 18C travelling along with the goods in
movement. However, Civil Appeal No.5240 of 2005 and such other
civil appeals filed by the State (Department) are those cases where
the documents were not accompanied the goods in movement, like,
~ the bills of sale, bills of transport etc. In Civil Appeal No.5240 of
2005 the facts of which have been reproduced hereinabove, show
- that the case was confined to documents not accompanying the
- goods in movement. Therefore, the said appeals stand on a different
footing. They have nothing to do with incomplete forms travelling
aldng with the goods in movement. These civil appeals filed by the
State (Department) shall be decided in the light of the judgment of
this Court in D.P. Metals (supra). However, cases where goods in
movement were accompanied by Form No.18A/18C without duly
signed but incomplete in material particulars like description of
goods shall be governed by the law discussed hereinabove by us.

27.  For the aforestated reasons, we hold that Section 78(5) of the
RST Act 1994 (Section 22A(7) of the RST Act 1954) is the section
enacted to provide remedy for loss of revenue and it is not enacted to
punish the offender for committing economic offence and, therefore,
mens rea is not an essential 1ngrced1ent for contravention of Section
78(2) of the RST Act 1994. That, the breach of Sectlon 7 8(2) would
attract the levy of penalty under Section 78(5) 1n cases where the
goods in movement have travelled with an 1ncomplete Form

~ No.18A/18C. We accordingly uphold the judgment of the High
Court of Rajasthan in Sales Tax Revision No0.1023/2002 dated
14.10.03 (which is annexed as page No.1 of the appeal paper book in
Civil Appeal No.5197 of 2005 filed by Ms. Guljag Industries v.
Commercial Taxes Officer). .
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7. In the case of M/s. Guljag Industries v. ‘Commercial Taxes
Officer - (2007) 7 SCC 269, this Court has 1nterpreted Section 78(2)
of the 1994 Act and Section 78(5) thereof. In that case a vehicle was
checked in which certain goods were being transpoﬁed from a place
in Andhra Pradesh. The goods were accompmibd by outward gate
‘pass and invoice which indicated the name of the consignor and the
consignee. Along with the said goods Form ST 18A was also found.
That form was duly signed, however, it did not indicate the
description of the goods transported. Therefore, the A.O. held that
there was contravention of the provision of Seetlon 22A(3) of the
Rajasthan Sales Tax Act, 1954 (for short; "tl;1e 1954 Act"). He
accordingly issued show cause notice to the 'apquellant under Section
22A(7) to show cause why penalty should nbt be imposed for
violation of Section 22A(3) of the 1954 Act. In that case also the
“consignee (importer) pleaded mistake in ﬁlhng the Declaration
Form. The consignee (importer) pleaded lack of knowledge of Hindi
language. The A.O. rejected the explanation and imposed penalty
under Section 22A(7) of the 1954 Act. The censignee (importer)

~ failed before the Appellate Authority. When the matter was pending

in second appeal before the Rajasthan Tax Board the said 1954 Act
was replaced by the 1994 Act. The Tax Board held that the burden
‘was on the Department to establish guilty mmd (mens rea) on the
part of the consignee. Accordingly, the appeal was allowed.
Thereafter revision petition was filed by the Department. By the
impugned judgment, the High Court held that mens rea was not a
sine qua non for levying penalty in case of contravention of Section
22A(3) of the 1954 Act (Section 78(2) of the 1994 Act). Even on
facts, High Court held that not filling the Form was a deliberate act
which indicated, in any event, an intention of the consignee to evade
the tax. Therefore, in that matter, the consfgnee? filed its appeal by
special leave in this Court. After examining thé scheme of Section
22A(3) of the 1954 Act, Rule 62A of the Rajasthan Sales Tax Rules,
1955 as well as provisions of Section 78(2) and Section 78(5) of the
1994 Act read with Rules 53 and 54 of the Rajasthan Sales Tax
Rules, 1995, this Court held inter alia that mens rea was not
necessary for liability of pen‘alty under Section 78(5) of the 1994
Act. It was held that transport of goods in movement with the
prescribed Declaration Form duly signed ‘butéwithout giving material
particulars would automatically attract levy of penalty for breach of
Section 78(2) of the 1994 Act. It was further held that even if mens
rea constituted an essential,ihgredient of the offence under Section
78(2) even then the fact of not giving particulars in the Declaration
Form duly signed by the consignee per se would amount to evasion

il « A RRe.0
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of tax because the modus operandi adopted by the consignee itself
mdlcated mens rea. In that matter heavy reliance was placed by the
consignee (appellant) on the judgment of this Court in the case of
D.P. Metals (supra). The same judgment is also once again relied
upon before us in the present case by the respondent. The judgment
in D.P. Metals (supra) has no application. The case of D.P. Metals
(supra) was not. concerned with blank Declaration Form ST 18A
travelling along W1th the goods in movement. In that matter, the
~question of interpretation of Section 78(5) did not arise. It was a case
in which validity of Section 78(5) was challenged on the ground of it
being beyond legislative ‘competence, excessive, arbitrary and
unreasonable and therefore violation of Articles 14, 19(1)(a) 301
and 304 of the Constitution.

15. Before concludlng, on facts, we may point put that before the
A.O. the respondent contended that filling of the Form ST 18A was
the responsibility of the transporter and the consrgnor (which
argument presupposes that respondent had not ﬁlled the particulars
in the Form ST 18A) whereas before the Dy. Comm1ssmner (A) a
Form was produced purportedly sent to the cons1gnor whnch was not
accepted. According to the Commissioner (A): it was an after-
thought. Before the Tax Board it was submitted by the respondent
that a blank Form was sent to the consignor. In &iew of the above
prevarication we hold that the Dy. Commissioner (A) was right in
holding that all the above excuses are trotted out as an afterthought.
Even the production of the Form before the Dy. Commissioncr (A)
was an afterthought. Under the 1995 Rules, the cohsignor is required
to give the said Form duly filled in when the consignment is ordered.
The consignee has to see that the Form is given to the transporter
~ with the complete details duly filled in by the consignor. If one sees
the Form it is clear that it shall be the duty of the consignee or his
agent (transporter) to see that the consignor fills the Form.
Therefore, on facts we are satisfied that the said Form in ST 18A
though signed, remained incomplete. The details required were
never supplied. Hence penalty was correctly -levied: under Section
78(5) of the 1994 Act.

15. WWWWWW (zooz) 1 TR
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’ "Followmg the decisions of this Court in cases of Sodhi Transport
Co. and others (supra), Delite Cam‘ers (supra) Indian Roadways
Corporation (supra) Sarna TranSport'Corporation (supra) and Tripura
Goods Transport Assocratlon (supra) we hold that the provxslons of
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Section 78(5) of the RaJasthan Sales Tax Act, 1994 are valld and the
impugned decision of the High Court in this regard is not correct.

 These appeals, except Civil Appeal No. 1321 of 2001, are
accordingly allowed. Civil‘Appeal No. 1321 of 2001 is dismissed.
Partles to bear their own costs

18 5 W A TR DR a%’r ARET FAD W4(11)Qt5:€r
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S.0. 425.- In exercise of the powers conferred under S.4(2), RST Act,
1954, the State Govt. hereby exempts from tax the transfer of property in
goods (whether as goods or in some other form) involved in the execution
‘of Works Contract as mentioned in the List appended to this notfn on the
following conditions, namely :-

1. That the contractor claiming exemption holds a valid certificate of
exemption with reference to such contract;

2. That such contractor shall pay exemption fee at the rate specified
~in column 3 of the List appended to this notfn.

, 3. That the contractor shall not be entitled to use declaration forms to
purchase goods at concessional rate of tax or without paylng tax for being
~used in the execution of such contract;

- 4. that where the contractor uses declaration forms in purchasing any
goods in violation of condition No.3, apart from paying exemption fee
under this notfn, he shall be liable to pay tax on the said purchases at the
rate notified under S.5, with interest thereon. However, if he has paid any
tax at the time of such purchases, tax so paid shall be allowed as set-off
against the tax payable by him; and

5. That all the provisions of rule 10B, RST Rules, 1955 shall mutatis
mutandis apply on such contractors.

I;Ie m Description of work contract Rate of exemption
0. - fee
1 ; 2 3
1. | Fabrication and installation of Rolling Shutters, 4%
Collapsible Gates, Doors, Windows, Frames and |-
Grills, Electrical goods and equipments, Sanitary
fittings, Construction or mounting of bodies on
| Motor Vehicles.
2. | Fabrication and installation of Elevators (Lifts), 6%
Air Conditioners and Air Coolers.

|
17, T PR IS WRER B RRE BHiD Th4(4)UHS /S
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In Exercise of the powefs conferred by S.4, RST Act, 1994, and in

‘ supersession of this Department notfn. No. F.4(14)FD/Tax Divn/98-16

dated 9.7.1998 (as amended from time to time) [S.No. 1141], the State
Govt. hereby provides that with immediate effect the rate of tax payable by

‘a dealer in respect of the goods specified in column 2 of the List annexed

hereto, shall be as shown against them in Column 3 of the said List :-

| ,Il;e(:n ‘ Description of goods Rate of tax (%)
1 2 : 3
99. | (a) All kinds of electrical goods including 12

electrical fans, desert and room coolers, bulbs
and tube lights, wires and cables, electrical
home and other appliances, electric
earthenware, electrical porcelain ware,
insulators and parts and accessories thereof.

(b) Electrically operated anti-mosquito devices
and repellants used therein, room freshners
including those operated electrically or with
manual sprayers.

(¢) Electronic home appliances including parts
~_and accessories thereof.
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In Exercise of the powers conferred by S.81, RST Act, 1994, and in
pursuance of rule 53(1)(a)(i), RST Rules, 1995 and in supersession of this

» Deptt's notfn. No. F.4(74)FD/Tax Divn/95-43 dated 9.7.1998 (as amended

from time to time) [S.No. 1162], the State Govt. hereby notifies the
following goods:- |

8. All types of electrical goods including UPS and CVTS
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