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JUDGEMENT

1.  This rectification appeal has been filed by the assessee
appellant before the Rajasthan Tax Board (hereinafter referred to
as the “Board”) against the impugned order dated 31-07-2012 of
the Board in case of Commercial Taxes Officer, Works and Leasing
Taxes, Bhilwara (hereinafter referred to as ‘Assessing Officer’) Vs
| M/s Anil Prakash Soni, passed u/s 84 of the Raj'asthan Sales Tax
(hereinafter referred to as ‘Act’) in appeal no. 1308/2008 on
31.07.2012 whereby, confirming and restoring levy of tax @ 12
% on the bitumen along with attendant surchargé‘ and interest
thereon in the assessment order dated 08.03.2007 for year
2004-2005 of the respondent ( in present case appellant )
assessee, pased under section 29 of thé of the Act by the
Assessing Officer, the Board set aside the appeal of assessee
appellant, against which preferring the present rectification
application on the ground that aforesaid works contract was
not a twofold contact, one for works in question and other for
supply(sale)bf bitumen thereto,but a single indivisible contract

the assessee appellant has presently sought that bitumen
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utilized in the impugned works be considered -and rectified
accordingly- in the impugned order of the Board dated
31.07.2012 not as sale towards 'execution of works contract
but an integral part thereof, so that bitumen issue be part of

| ‘exemption UNDERTAKING for the purposes of exemption
fees chargeable @ 1.5% on both the works undertaken and

bitumen supplied.

2. The brief facts of the case are that respondent assesSee was
awarded works contract relating to construction of road and CD works at
Growth Centre, Hamirgarh Bhilwara by Rajasthan state Industrial
Dévelopment & Investment Coropration Limited (for Short “the RIICO”) and
construction of 33 KV S.S building with Boundary wall gt Growth Centre,
Hamirgarh by Ajmer Vidhyut Vitran Nigam Limited (for short “the AVVNL”),
which entailed payment for works covered in UNDERTAKING at Rs
9,41,159/- and receipts of Rs 3,82,807/- against the sale of bitumeh. The
point in dispute in the present appeal is the levy of tax on bitumen
(Daamar) by the Assessing Officer, discarding the claim of the respondent
assessee that though paymént for bitumen was reéeived separately by it,
yet bitumen was used in the works, for which UNDERTAKING was given.
Therefore, it would not be chargeable to tax at the rate of 12% and would
attract exemption‘feés as provided for aforesaid works contract under the
- UNDERTAKING.

3. The payment receipts of works executed as stated in thé
UNDERTAKING tendered by the respondent asséssee, for exemption fees
@ 1.5% of the total value of contract, aggregated to Rs 9,41,159/-,
excluding the receipts against the “supply”, or “arrangements” as per
“version of the assessee, of bitumen by the contractof amounted to Rs
8,77,449/- of which component of tax paid Sales was at Rs 1,10,937/-V and
that of taxable sales was at Rs 2,71,870/-. As tax paid sales were exempted
from tax, the Assessing Ofﬁcer levied tax @12% and Surchakge thereon, on

the taxable purchases of bitumen at Rs 32,624/- and Rs 4,894/-,

respectivelvy, W
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4. On filing appeal before the Appellate Authority against the
aforementioned assessment order, it decided that apart from the civil work
undertaken by the respondent assessee towards construction works of
road and building for RIICO Bhilwara, it was also agreed to between both
the parties to the issue that respondent assessee would supply/arrange
bitumen, for which he would be separately paid by the awarder. The
assessee later on produced a lgiter from the RICO in which the word,
“supply of bitumen” was substituted for “arranged bitumen”; which reads

as under:

"M/s. Anil Prakash Soni,

Contractor,

40-Behind Dak Bungalow,

Gandhinagar, Bhilwara, )
Sub:- Work for construction of Road in remaining area of phase-I at
Growth Center, Hamirgarh, Bhilwara

Please refer to your bid dated 17-10-2002/22-10-2002 vide
which you have offered the rate 34,07% below for part (A} as per G-
schedule based on P.W.D BSR 1998 (Integrated) amounting to Rs.
38,24,158.85 (Rupees Thirty eight lac twenty four thousand one
hundred fifty eight and paisa eighty five) only, has been approved by the
Management with the condition that the bitumen for the work shall be
arranged by you at your own cost from the refinery to the site which
shall be reimbursed as per original bills so oil companies i.e. HP, I0C and
BP and other related document including all taxes and octroi etc. after
verification by the site Engineer according to the consumption at the
time of running/final payments. The transportation cost of bitumen
shall also be reimbursed on production of the original bills at approved
rates of the oil companies. You are requested to execute the work as per
specifications and instructions of Asstt. Regional Manager, RIICO Ltd,
Bhilwara. The stipulated dates of commencement and completion of the
work will be as under:-

Date of Commencement - 01-01-2003
Date of Completion - 30-06-2003

You are also requested to attend this office for execution of contract
agreement on non-judicial stamp of Rs 100 /- at your cost within 7 days

from the date of issue of this work order. " , |
5. Taking consideration of the above quoted letter, the Board did

not buy Appellate Authority’s thesis that the word ‘supply’ as appearing
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as part of the indivisible work contract on the foundation of contractor
having received payment separately towards arrangement of bitumen
for the awarder, which could not be later covered in the exemption fees
towards works contract under question. The upshot of all this was that
the Assessing Officer rightly considered it as two separate contracts:
one for civil work of construction of road, etc; and, other for supply
(sales) of the bitumen. It, therefore, levied tax on sale of bitumen along
with surcharge on it.

In the aforesaid appeal the Board agreed with the contention of
Revenue that sale of bitumen was not part of the works contract as one
‘awarded to the respondent assessee and decided that: |

“on the basis of pure findings of the facts as enumerated
above, this bench sums up that the supply (sale) of bitumen by the
respondent assessee was rightly taxed 12% along with
consequential surcharge and interest on it in the assessment order
dated 08-03-2007 and agreed with the contention of Revenue that
sale of bitumen was not part of the works contract as awarded to

the respondent assessee.

As such, the order of the Appellate Authority disallowing
tax on the sale of bitumen and imposition of consequential
" surcharge, is reversed ; and, the assessment order of the Assessing
Officer dated 08/03/ 2007 as foresaid is confirmed and restored.

Opening up arguments in favour of assessee applicant, the counsel

for the appellant ( formerly respondent) said that the Assessing Officer
arbitrarily misconstrued a simple fact that bitumen, after all, was being
transferred in the execution of works contract under question and the
assessee had not taken the supply of bitumen; it only carried out job of
arranging bitumen, to be used in execution of works contract, against
which payment was, of course, received by the contractbr. He assailed
that Assessing Officer had, in clear violation of law, broken up the single
indivisible works contract into two separate parts. He submitted that
the ‘ordver of Appellate Authority, being right in eyes of law, was
maintainable and confirmed to the extent of non taxability of bitumen in
present case as it was based on the decision of the Hon’ble Supreme

Court in case of Ganon Duncerlay & Co. (Madras ) Lt. (1958) 9 STC page

353 treating it as single indivisible contract.




8. On the other hand, the learned counsel for the Revenue
vehemently opposed the appellate order on the ground that this was a
clear case of supply (sale) of bitumen to the awarder; which, in no way,
was embedded in the scheme of works order as noted hereinabove.
Therefore, no issue was involved of breaking it into singles or doubles.
He assailed that the ploy used by the assessee that by changing words,
“supply of bitumen” to rthe “arrangement of bitumen”, nature of
transaction would be changed and the Assessing Officer would veer
round to his point of view that supply of bitumen was merely an
~ arrangement for procurement of bitumen towards the execution of
works under questions and it would pass under as part and parcel of the
indivisible work contract for the purposes of exemption from full rate of
tax and be eligible for concessmnal exemption rate of fees @ 1.5 %

9. Further elaborating his argument, the learned DGA for the
'Révenue put forth that there were two different distinguishable things
in the present case: one was award of works contracfs, and second
supply of bitumen. The Appellate Authority wrongly clubbed together
both the divergent things under the illusion that as both tafgeted the
same end, they be conjointed under the umbrella of a sihgle works
contract.

10. He further contended that a bare perusél of the payment
details would make things clear: the assessee received payments of Rs
7,67,389/- along with TDS at Rs 12,807 /- against the details of works
executed by it; and, total payment receipts obtained as per payment iist,
was Rs 11,50,196/- including the payment disbursed to the contractor
separately towards its purchase of bitumenr from outside the state,
* which, in actuality, did not exist as inalienable part of works order. The
Appellate Authorlty drew the attention of the bench to the remark
made in the payment list, against which has been written: “Rs
3,82,807/- has been reimbursed against supply of cost of bitumen,
sale tax, surcharge and transportation charge thereon.” The

Appellate Authorlty contended that above remark left no doubt that the
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the category of sale within the State ; and, the Assessing Officer was
right in levying tax and surcharge, on it. The Assessing Officer rightly
concluded that on account of payment against supply (sale) of bitument
being not part of works contract for “construction of road remaining
area of growth center Hamirgarh I phase, Bhilwara”, this amount was
deducted from the payment receipts made not against the works
contract order. He further argued that the respondent assessee tried to
circumvent the debatable issue of sale of bifumen by substituting the
word ‘supply’ of bitumen to ‘arranged’ bitumen, whi}ch did not change
the nature of transéction: import from outside the state and sale of
bitumen to the awarder was, exclusively, outside the scope of the works
contracts’ award to the respondent assessee. Therefore, there was no
division of works contract awarded to it in the asSessment order dated
03-03-2008 as mentioned above. He submitted that there was no
ground for rectification of the impugned order of the Board dated
31.07.2012, because it thoroughly discussed the issue of the bitumen
 sale against which the assessee got payment separately

11.  After hearing both the parties to the issue, the bench is of the
oipinion that It would be imperative to look into the decision of the Apex
Court in the case of ACTO v. M/s Makkad Plastic Agency repdrted in TUD,
vol 29, p-253, which is a benchmark to decide 'scope and n‘ature of
rectification under section 37 of the Rajasthan Sales Tax Act 1994, akin to

section 33 of the VAT Act, and is as follows:

“The scope and ambit of the power which could be exercised under
section 37 of the Act of 1994 is circumscribed and restricted within
the ambit of the power vested by the said Section. Such a power is
neither a power of review nor is akin to the power of revision but is
only a power to rectify a mistake apparent on the face of the record.
Rectification implies the correction of an error or ‘a removal of
defects or imperfections. It implies an error, mistake or defect which

after rectification is made right.

" In the case of Commissioner of Income Tax, Bhopal v. Ralson
Industries Ltd. reported in (2007) 2 SCC 326 a similar situation arose
for the interpretation of this Court regarding the scope and ambit of
Section 154 of the Income Tax Act vestipg the power of rectification
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as against the power vested under Section 263 of the Income Tax
Act, which is a power of revision. While examining the scope of the
power of rectification under Section 154 as against the power of
revision vested under Section 263 of the Income Tax Act, it was held
by this Court as follows at para 8" |

“8 The scope and ambit of a proceeding for rectification an
order under section 154 and a proceeding for revision under Section
263 are distinct and different. Order of rectification can be passed in
certain contingencies. It does not confer a power of review. If an
order of assessment is rectified by the Assessing Officer in terms of
Section 263 is exercised by a higher authority. It is a special provision.
The revisional jurisdiction is vested in the Commissioner. An order
thereunder can be passed if it is found that the order of assessment
is prejudicial to the Revenue. In such a proceeding, he may not only
pass an appropriate order in exercise of the said jurisdiction but in
order to enable him to do it, he may make such inquiry as he deems
necessary in this behalf.”

~ In paragraph 12 of the said judgment it was also held that when
different jurisdictions are conferred upon dlfferent authorltles, to be
exercised on different conditions, both may not be held to be
overlapping with each other. While examining the scope and
limitations of jurisdiction under Section 154 of the Income Tax Act, it
was held thagt such a power of rectification could onlybe exercised
when there is an error apparent on the face of the record and that it
does not confer any power of review. It was further held that an
order of assessment may or may not be rectified and if an order of
rectification is passed by the Assessmg Authority, the rectified order

shall be given effect to.

“We may also at this stage appropriately refer to yet ano{her
decision of this Court in Commissioner of Trade Tax, U.P v Upper
Doab Sugar Mills Ltd. reported in (2000) 3 SCC 676, in which the
power and scope of rectification was considered and pitted against
the scope of review. The aforesaid decision was in the contexst of
Section 39(2) of the U.P. Sales Tax(Amendment) Act, 1995 which
provides the power of review. Section 22 of the said Act provides for

rectification of mistake. In the said decision, it was held that when

two specific and independent powers have been conferred upon




and quashed and the original order passed by the Assessing Officer is
restored. |

12. Oh premise of the aforesaid Iandmark judgment of the Apex
Court, it becomes crystal clear that the scope of section 37 of the
Rajasthan Sales Tax Act,1994 cannot be stretched to the farthest
limit of altering the basic construction of the appeal order under
rectification, primarily because section 37 of the RST Act in its
complete domain is not purportedly created for basically changing an
order already passed; for, it would then tantamount to passing a new
order afresh imbued with changed nuances of law with a new
interpretation of facts. At most, it is to rectify the peripherals of an
order and not to break kerhel of the impugned order so as not to
vitiate its basic theme.

13. In terms of the aforesaid analysis of facts and law points
involved, the rectification appeal of the appellant assessee is

dismissed.

14. Order pronounced.

ILYHARMA)
MEMBER
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"37. Rectification of a mistake -(1) With a view to rectifying any
mistake apparent from the record,any officer appointed or any
auhtority constituted under the Act rectify suo motu or otherwise any
order passed by him.

Explanation- A mistuke apparent from the record shall inculde
an order which was valid when it was made and is subsequenctly
rendered in valid by anamendment of the law having retraspective
operation or by a judgment of the Supreme Court, the Rajasthan High
Court or the Rajasthan Tax Board. ) |
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“The scope and ambit of the power which could be exercised
under section 37 of the Act of 1994 is circumscribed
and restricted within the ambit of the power vested by the said
Section. Such a power is neither a , |

poWer of review nor is akin to the power of revision but is
only a power to rectify a mistake apparent on the face of the

" record. Rectification implies the correction of an error or a removal
of defects or imperfections. It implies an error, mistake or defect
which after rectification is made right.

In the case of Commissioner of Income Tax, Bhopal v. Ralson
Industries Ltd. reported in (2007) 2 SCC 326 a similar situation arose
for the interpretation of this Court regarding the scope and ambit of
Section 154 of the Income Tax Act vesting the power of rectification
as against the power vested under Section 263 of the Income Tax
Act, which is a power of revision. While examining the scope of the
power of rectification under Section 154 as against the power of
revision vested under Section 263 of the Income Tax Act, it was held
by this Court as follows at para 8:- '

“8.The scope and ambit of a proceedmg for rectification an
order under section 154 and a proceeding for revision under Section
263 are distinct and different. Order of rectification can be passed in
certain contingencies. It does not confer a power of review. If an
order of assessment is rectified by the Assessing Officer in terms of
Section 263 is exercised by a higher authority. It is a special
prdvision. The revisional jurisdiction is vested in the Commissioner.

An order thereunder can be passed if it is found that the order
of assessment is prejudicial to the Revenue. In such a proceeding,
he may not only pass an appropriate order in exercise of the said
jurisdiction but in order to enable him to do it, he may make such
enquiry as he deems necessary in this behalf.”
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In paragraph 12 of the said judgment it was also held that
when different jurisdictions are conferred upon different
authorities, to be exercised on different conditions, both may not be
held to be overlapping with each other. While examining the scope
and limitations of jurisdiction under Section 154 of the Income Tax
Act, it was held thagt such a power of rectification could onlybe
exercised when there is an error apparent on the face of the record
and that it does not confer any'pbwer of review. It was further held
that an order of assessment may or may not be rectified and if an
order of rectification is pussed by the Assessing Authority, the
rectified order shall be given effect to. We may also at this stage
appropriately refer to yet another decision of this Court in
Commissioner of Trade Tax, U.P v Upper Doab Sugar Mills Ltd.
reported in (2000) 3 SCC 676, in which the power and scope of
rectifibation was considered and pitted against the scope of review.
The aforesaid decision was in the contexst of Section 39(2) of the
U.P. Sales Tax(Amendment) Act, 1995 which provides the power of
review. Section 22 of the said Act provides for rectification of
mistake. In the said decision, it was held that when two specific and
independent powers have been conferred upon the authorities,
both powers can be exercised alternatively, but, it cannot be said
that while exercising power of rectification, the authority can
simultaneously exercise the power of review.

Both the aforesaid two decisions which were rendered while
considering taxation laws are squarely applicable to the facts of the
present case, it is also now an established proposition of law that
review is a creature of the statute and such an order of a review
could be passed only when an express power of review is provided
in the statute. In the absence of any statutory provision for review,

“exercise of power of review under the garb of clarification/
modification/cbrrection is not permissible. In coming to the said
conclusion we are fortified by the decision of this Court in
Kalabharati Advertising V. Hemand Vimalnath Naruichania and
Others reported in (2010) 95CC 437.Section 37 of the Act of 1994
provides for a power to rectify any mistake apparent on the record.
Such power is vested on the authority tob rectify an obvious
mistake which is apparent on the face of the records and for which ‘
a reappreciation of the entire records is neither possible nor called
for.When the subsequent order dated 22-01-2009 passed by the
Taxation Board is analysed and scrutinized it would be
clear/apparent that the Taxation Board while passing that order
exceeded its jufisdiction by re-appreciating the evidence on record
and holding that there was no mala fide intention on the part
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assessee-respondent for tax evasion. Such re-appreciation of the
evidence to come to a contrary finding was not available under
Section 37 of the Act of 1994 while exercising the power of
rectification of error apparent on the face of the records. Thus, the
orders passed by the Taxation Board on 22-01-2009 as also
impunged order and judgment passed by the High Court upholding
the said order of the Taxation Board are hereby set aside and
quashed and the original order passed by the Assessing Officer is

restored.”
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