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“ Where an undertaking is being carried on by a company and is in
substance transferred, not to an outsider, but to another company consisting
substantially of the same shareholders with a view to its being continued by the
transferee company, there is a reconstruction. It is none the less a reconstruction
'because all the assets do not pass to the new company, or all the shareholders of the
transferor company are not sharedholders in the transferee company, -or the

liabilities of the transferor company are mnot taken over by the transferee

‘ Company
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“ This Scheme has been drawn up to.company with the conditions 'relating to
“Demerger” as specified under section 2[19AA] of the Income Tax Act, 1961. If any
terms or the provision of this scheme are found or interpreted to be inconsistent
with the said provision at a later date including resulting from an amendment of law
~ for any other reason what so ever, the provision of the said section of the Income
 Tax Act, 1961 shall prevall and the scheme shall stand modified to the extent
determined necessary to comply with section 2[19AA] of the Income Tax Act, 1961.”
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IR e fobar mar ® RTd IR ORI 2(x) & T8 Ha-q H gsérd FATS
(iv) § Every order made by the High Court under Sec. 394 of the Companies Act 1957

(1 of 1956) in respect of Amalgamation of the companies b7 wifirer fam T & 9P
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“ The Intention of the legislature in a taxation statute is to be gathered from
the language of the provisions particularly where the language is plain and
unambiguous. In a taxing Act it is not possible to assume any intention or governing
purpose of the statute more than what is stated in the plain language. It is not the
economic results sought to be obtained by making the provision which is relevant in
interpreting a fiscal statute. Equally impermissible is an interpretation which does

- not follow from the plain, unambiguous language of the statute. Words. cannot be
~ added to or substituted so as to give a meaning to the statute which will serve the
spirit and intention of the legislature. The statute should clearly and unambiguously
convey the three components of the tax law i.e. the subject of the tax, the person who
is liable to pay the tax and the rate at which the tax is to be paid. If there is any
ambiguity regarding any of these ingredients in a taxation statute then there is no
tax in law. Then it is for the legislature to do the needful in the matter”

, | =T UBR BT MY rrery & ofa (2004) 8 SCC 173 CCE

Pondicherry V. ACER India Ltd. T g9ivTd 3 o ft yaR SgRa fvan 81

“ It is also well-settled rule of construction of a charging section that before
‘taxing a person it must be shown that he falls within the ambit thereof by clear
words used as no one can be taxed by implication. It is further well-settled that a
“transaction in a fiscal legislation cannot be taxed ohly on any doctrine of “the
substance of the matter” as distinguished from its legal signification, for a subject is

“not liable to tax on supposed “spirit of the law” by inference or by analogy.
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, «Additionally, the Rajasthan Stamp Act, 1998 does not include a scheme of
demerger within the ambit of the definition of conveyance which includes every
order made by the High Court under Section 394 of the Act in respect of

amalgamation of ‘companies. Therefore no stamp duty is leviable for a scheme of

g demerger in the State of Rajasthan”
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“That the notification was designed to facilitate reconstruction of a Company
or amalgamation of two companies which are more or less under same ownership so
‘that they may be able to rearrange their affairs without being saddled with liablitity
for payment of Stamp Law (Adaptation) Act, 1952 which provided that Indian
Stamp ’Act, 1899 of the Central Legislation as amended from time to time, shall
apply to whole of State of Rajasthan, w.ef. 1.4.1995, on the applicability of such
notification under Indian Stamps Act prior to 1.4.58 and were in force, within the
State of Rajasth'an as on that date particularly when no provision to the contrary
has been made in the Adaptation Act to affect the operation of notification for
relaxation of the provision of the Act, particularly in the case of general remission

like the one under Notification dated 16-1-1937
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16. Havmg regard to the averments made in the petrtron The material

placed on record and the afﬁdavrts filed on behalf of the compames and looklng
into the nature of obJectron ralsed I am satisfied that the prayer made in the
petition deserves to be allowed. I do not find any legal impediment to the grant of
~sanction of the scheme for arrangement. Hence sanction is hereby grarited to the
~ above mentioned shceme of amalgamation under Sections 391[2] and 394 of the
Act. The parties will comply with statutory requirements in accordance w1th law.
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Section 2 (ix) “Conveyance” includes.—

(i) a conveyance on sale,
(i) - every instrument,
(iii) -~ every decree of final order of any civil court, ,
~(iv) every order made by the High Court under section 394 of the
Compames Act, 1956 (1 of 1956) in respect of amalgamation of the

‘companies. -
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2(1B) : Amlagamation, in relation to companies, means the merger of one or
more companies with another company or the merger of two or more companies to
from one company (the company or companies which so merge being referred to
as the amalgamating company Or companies and the company with Which they
merge or which is formed as a result of the merger, as the amalg’amated company)
in such a manner that- - |

(i) All the property of the amalgamating company or companies
immediately before the amalgamation, becomes the, property of the
amalgamated company by virtue of the amalgamation;

(ii))  All the liabilities of the amalgamating company or eompanies
1mmed1ately before the amalgamation become the lrab111t1es of the
amalgamated company by virtue of the amalgamation k ,

(iii)  Shareholders holding not less than nine- -tenths in Value of the shares
in the amalgamating company or companies (other than shares
already held therein immediately before the amalgamation by, or by
a nominee for, the amalgamated company or its subsidiary) become
shareholders of the amalgamated company by Vi:rt'ue of the
amalgamation, otherwise than as a result of the acquisition of the

| ’propert‘y of one company by another kcompany pursuant ot the
purchase of such property by the other company or as a result of the
distribution of such property to the other company after the winding
up of the first mentioned company.”
2(19AA) : Demerger in relation to companies, means the transfer pursnant to'a
scheme of arrangement under sections 391 to 394 of the Companres Act 1956 (1
of 1956) by a demerged company of its one or more undertakrngs to any- resultlng
company in such a manner that —
' (i) All the property of the undertakrng being transferred by the
demerged company, immediately the demerger, becomes the
; ‘ property’of there‘sulting company by virtue of the demerger“;

(i)~ All the liabilities relatable to the undertaking,' b’eing transferred by |

the demerged company, immediately before the 'de‘r‘nerger,ﬂbecome .

, | the liabilities of the resulting company by virtue of the demerger;
(iii)  The property and the liabilities of the undertaking or unddrtakings

| being transferred by the demerged company atre transferred at values |
appearing in its books of account immediately before the demerger;

(iv). The resulting company issues, in consideration of the demerger, its

shares to the shareholders of

> AR o 11

e demerged company on a

* proportionate basis;
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(v)  The shareholders holding not less than three-fourths in value of the

~ shares in the demerged company (other than, shares al‘ready held

 therein immedialtely b‘eforethe demerger, or by a n‘ominee:for, the

~ resulting company or, its subsidiary) become shareholders of the
resulting company or companies by virtue of the demerger,
otherwise than as a result of the acquisition of the property or assets
of the demerged company or. any undertaking thereof ,’by the -
resultingvcompany; i

(vi)  The transfer of the undertaking is on a going concern basis;

(vii) The demerger is in accordance with the conditions, if any, notified
under sub-section(5) of section 72A by the Central Government in
this behalf | | -

Explanation I : For the purpoSes of this clause, “undertaking” shall include any
~part of an undertakmg, or a unit or division of an undertaking or a business activity
taken as a whole, but does not 1nclude individual assets or liabilities or any
| combination not constltutmg a business activity. '
Explanatlon II : For the purposes of this clause the hab1ht1es referred to in sub-
clause (ii) shall include- : |
a The 11ab111t1es which arlse out of the actlvmes or operatlons of the
| ’undertakmg,
b. The specific loans or borrowings (including debentures) raised, incurred
and utilized solely for the activities or operations of the undertaking; and
| c. In cause, other than those referred to in clause (a) or caluse (b) so much of
the amounts of general or multipurpose borrowings, if any, of the demerged
company as stand in the same proportion which the yalue of 'rthe assets
transferred in a dernerger bears to the total Valiie of the ass’e’ts'0f such
demerged company immediately before the demerger | | |
Explanatlon III For determining the value of the property referred to in sub-
clause (iii), any change in the value of assets consequent to their revaluatlon shall
be ignored. L | ‘
'Explana‘tion IV : For the purposes of this cl‘a’us’e the ‘splittirlg : up or the
;;‘reconstructlon of any authorlty or a body constltuted or estabhshed under ar
‘Central, State or prov1nc1a1 Act, or a local authorlty ora pubhc sector company,
into separate authorities or bodies or local authorities or compames, as the case
may be, shall be deemed to be a demerger if such split up or reconstruction fulfils

such conditions as may be notified in the official Gazette, by the  Central

g .

Government.”
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st ¥ Demerger @1 AP 26032012 ¥ qd wfrer & faar T g
fery A Y =t & Moidl (1999) 8 SCC 667 T4 (2004) 8 SCC
173 ¥ Eﬂ%ﬂﬂﬁ{?‘fﬁ!@!*—d 3JHR Demerger DI T B IRY W ﬁ‘;{ﬁﬁ JJeh
AR A fpaT ST WHdT| ISR e B SAEfa & ded
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26.03.2012 | YA 63 T | Raj Finance Act 2012 BT €T 2 313{211‘\’ -
“2 Declaration U/s 3, Rajasthan Act No. 23 of 19758 in pursuance of Se‘c’ 3 of the

Raj. Prev1soma1 collectlon of Taxes Act 1958 (Act No. 23 of 1958) it is here by
declared that it expedlent in the pubhc 1nterest that prov1s1on of Clause 3 & 4 of
this Bill shall have immediate effect under the said Act”
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amalgamation of companies by the order of the High Court under Section 394 of
the CompanieS Act, 1956 (Central Act No. 1 of 1956) P WM 1R Afafad
“order under Section 394 of the Companies Act ’(Cent’ral Act No. 1 of 1956) or |
r‘section 44-A of the Banking Regulation Act, 1949 (Central Act No. 10 of 1949)
wRrenfia A1 SR | | | =5
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“50. . It is the well settled legal position that an amendement can be
considered to be de’claratofy and clarificatory only if the statute itself 'éxpressly
and unequivocally states that it is a declaratory and clariﬁc‘atory’ provision. If there
is no such clear statement in the statute »itself, the amendment will not be
considered to be merely declafatory or clariﬁcatory. »

51. Even if the statute does contain a statement to the effect that the
amendment is declaratory or clarificatory, that is not the end of the matter. The
Court will not regard itself as being bound by the said statement made in the

statute but will proceed to analyse the nature of the amendment and then’ conclude
whether it is in reality a clarificatory or declaratory provision or whether it is an
amendment Wthh is 1ntended to change the law and Wthh applles to future
periods.” | :
WWW%%WWWEEWWW
5 Demerger @ Ml W ﬂf{l—cﬁ e e 26.03.2012 & WG B | |
| o e A AAY S e @ fofa F O%1 16 # e
ﬁwﬁwaﬁ%ﬁ?ﬁ%ﬁmmsﬁﬁgﬁa?aﬂwwwwww
| éﬂﬂmélmwﬁsﬂmﬁﬂﬁﬁzwszooeﬁﬂ?ﬁmﬁ{w
’:12 03.2014 gRT ﬁ?T 16 H STW Scheme of amalgama‘uon D '\f{’ﬂ?f X
aifvrafad “Scheme of arrangement/Demerger” yfereerfid Eﬁ %I A
—WWW&?WﬁWﬁWWWE%WHW
 Demerger & WHIH I Wpfd Ua @1 TS T Demerger B ThIH W
T D meﬁmﬁﬂqﬁmﬁqﬁﬁmﬁww
ey A A1 | e
Saa faguargaR wedl grr uga ﬁTNr-ﬁ P R fpar oy
,aﬁwwfﬁmﬁﬁmmogzowaﬁmmm%l
. ﬁTNFﬁRﬁ?HREﬁGﬁ%lm%ﬁgmmmmﬂsﬂéWHﬁ{aﬁs‘ﬁ
| ﬁwrng aﬁ'c'ra‘ vICH




