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JUDGEMENT

1.  This appeal filed by Ms Bhagwati Polytex Private Limited, Jaipur before
the Rajasthan Tax Board ( for short, ‘ the Board” ) was decided by it on Feb ‘
2, 2005. Aggrieved by this order of the Board, the petitioner assessee, filed
a revision petition STR no.290/2005 in the Hon’ble Rajasthan High Court
which was decided on May27, 2013 and the matter remitted back to the
Board to decide it afresh in the light of notification dated 24.03.2005.

2. The brief facts of the case are that appli¢cant private limited company,
Ms Bhagwati Polytax Pvt. Ltd, having its office at 35, Mahalaxmi Market,
Nehru Bazar, was engaged in the manufacture of HDPE bags at its factory
unit at Norangpura in Sambhar tehsil, Jaipur. It being a new industrial unit
was granted exemption from tax at Rs.90.72 lacs by the District Level
Screening Committee, Jaipur for seven years from 24.06.96 to 23.06.2003
under Sales Tax Incentive Scheme, 1987.However, the unit, for reasons of '
non availability of skilled labourers, lack of infrastructure, non production
of desired material, heavy losses and burden of interest caused by irregular
power supply,etc., was declared sick by District Industries Center, Jaipur on
23.06.2002 w.e.f. 01.04.1998. With nothing comfortable in sight insofar as
viability of new unit was concerned, the petitioner sought revival of its sick
unit and also moved another application on 29.06.2002 to General Manger,
District Industry Center, (Rural), Jaipur for shifting the unit to B-228 Route
no.9, VKIA, Jaipur ,who wrote back to the applicant company on
10.07.2002, to contact the Rajasthan Industrial and Investment Corporation
(fdr short, “RIICO”) for obtaining such permission which was finally granted
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by the RIICO on 29.10.2002. Consequently, the unit with plant and
- machineries was shifted from Sambhar to VKIA Area, Jaipur and
endorsement to this effect w.e.f 19.12.2002 was got recorded in the
assessee’s sales tax registration certificate. The appellant assessee
preferred the application to General Manager, District Industries Center,
Jaipur and State Level Screen Committee for sanction to avail the remaining
incentive benefit of exemption from tax for the balance period which was
rejected by the District Level Screening Committee ( for short, “DLSC”) on
06.03.2003. A review petition was filed by the appellant assessee against
this decision mentioning therein, inter alia, facts‘about no change in the
name and title of the Company or in the Management, no change of the
directors and no change of registered address. Besides, location of the sick
unit was declared changed only to rehabilitate it. However, the review
petition was rejected by the District Level Screening committee, Jaipur on
28.05.2003 against which the impugned order dated 02-02-2005 of the"i
Board declared in favour of the Revenue held that sub clause 3 of clause 3
of the Sales Tax Incentive Scheme, 1987 did not allow transfer of benefit of
remaining incentive exemption from tax if the manufacturer transferee
remained the same on the premise that expression “transfer” in the body
of scheme signified “transfer of ownership and not mere transfer of place/
location of the unit” for the continuation of benefit of un-availed
exemption from tax. Here there was no such change in thé constitution/
status of such registered dealer. The verdict dated 02.02.2005 of the Board '
was challenged in the Hon’ble Rajasthan High Court which in its aforesaid
“judgement dated 13.05.2013 remitted the case back to the Board to decide
it afresh in the light of subsequent government notification (5.0.394) dated
24.03.2005 aI‘Iowing a registered dealer manufacturing goods in the State
and shifting his industry in whole from one place in the State to another
place, to avail the un-availed part of the benefits conferred on it by any
notification issued under section 15 and under sub-section (3) of the
section 25 of the Rajasthan Sales Tax Act, 1994 read with sub section (5) of
section 8 and section 9 of the Central Sales Tax Act,1956, subject to the
compliance of terms and conditions specified in the aforesaid notification
no.394 dated 24.03.2005. Held The Hon’ble Rajasthan High Court in the
aforesaid remand order in respect of the aforesaid notification as under:

“The notification is retrospective in operation and applicable to
‘matters pending and it is clear that the petioner is entitled to claim benefits

of the notification.” ‘ M/
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3.  Arguing on behalf of the Revenue, the learned counsel, Shri NK Vaid
submitted that since aforesaid notification dated 24.03.2005 was not
available before the Board earlier when the impugned issue was debated
before it as was also observed by the Hon’ble High Court in its aforesaid
order, nevertheless to give its retrospective effect to the appéllant dealer in
present matter ,the conditions laid down in the aforesaid notification were
to be complied with even if the aforesaid notification had been held to be
eligible for retrospective operation, but un-availed benefits would be,
determined by‘ the Assessing Authority as per condition no.5 of the
notification. '

4. The learned counsel of the appellant company séid that the terms
and conditions laid down in the aforesaid notification were fully ‘complied
with, by the appellant company and this submission was also made before
the Hon’ble High Court whichv took note of it mentioning that “ it was
submitted by the learned counsel for the petitioner that petitioner fulfils all
the criteria laid down in this notification”. He argued vehemently that all
that remained pending in the matter now was the scrutiny of details
regarding availed and un-availed exemption of benefits at new location of
the unit by the assessing authority and grant thie approval of due benefit of
~availed exemption from tax after shifting of the unit at new location at
Jaipur from 19.12.2002 to 23.06.2003 at Rs.2.45 lacs. Moreover, after
deduction of the benefit availed before shifting of unit at the old location
upto 18.12. 2002 at Rs.26.19 lacs from the quantum of exemptlon granted
to the tune ;of Rs.81.65 lacs under Sales Tax Scheme, 1987 for a period from
24.06.1996 to 23.0_6.2003 by the DLSC, Jaipur ,the benefit of unutilised
exemption from tax surrendered to the Government was at Rs.53.01 lac
due to expify of aforesaid seven year period. In a declaratory note of details
and index ?submitted before the Board by the learned counsel of the
appellant a%sessee, the appellant company plainly stated that there was no
change in the constitution/ status of the applicant during and after the
shifting of unit. The plant and machinery as a whole was shifted from
Sambhar to Jaipur unit, last machinery being shifted on 18.12.2002 and
information to this effect submitted on 19.12.2002 to the Assessing
Authority, which, he averred, in context of retrospectlve effect of the
aforesaid notification dated was in harmony with the criterion of intimation
of shifting of the unit to the Assessing Authority, within thirty days. He
submitted that processing of setting up of the plant was thereupon
undertaken and after production recommencing first sale at Jaipur was
made on 10.12.2003, and that all the criteria laid down in the aforesaid
notification was fulfilled by the appellant assessee as shown in its chart of .

compliance statement vis-a-vis criteria requirements. /
-\ B —— '
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5. We have heard the counsels to the parties and gone through the
record available before us from the case file/papers, replies/affidavits and
departmental record. It is unfortunate that despite repeated reminders to
the officials of the Industry Department, as mentioned on the order sheets
of the case file, dated 30.092013, 15.10.2013.30.10.2013,27.11.2013, no
original record was given to the Board for expeditious disposal of the case
under consideration. There was only a letter, bearing no. 6886, dated
15.10.2013 from General Manager, DIC, Jaipur & Member,DLSC informing '
“that the matter of the appellant unit is related to the DLSC meetings dated

* 18.02.03 and dated 28.05.2003.The file of unit is being got searched. There |
is likelihood of it taking time (English rendering ).” It is a matter of fact that
all original record of the matters relating to the proceedings and details of
DLSC cases is kept with the industry department, the nodal agency of
District Level Screening Committee, and may be had from it only, but -
except a few letters sent to the Board e,nclqsihg therewith a few sundry
attested copies relating to the matter on hand , the industry department
did not make available to the Board the original record and any other
relevant material having bearing on the case till date. However, in -
compliance of the Hon’ble Rajasthan High Court’s time bound direction for
consideration of the matter on hand, we proceed to dispose of the case
with record available. |

6. At the above backdrop, It would be imperative to go through the the
notification under consideration which is as follows:

S0.394: -

In exercise of the powers conferred by section
15and sub-section(3) of section 25 of the Rajasthan
Sales TaxAct,1994 (Rajasthan Act No 220f 1995) read
with sub-section

(5) of section 8 and. section 90f the Central Sales
TaxAct,1956 (Central Act No.74 0of1956) , the State
Government being of the opinion that it is
expedient in the public interest so to do, hereby
allows a reglstered dealer manufacturing goods in
the State who shift his industry in whole from one
place in the State to another place, to avail the
un availed part of the benefits conferred on it by
any notification issued

under the said sections, subject to the following
conditions: - )

—
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1. that there shall not be any change in ' the
constitution/status of such registered dealer;

2. that the plant and machinery of the unit as
awhole has to be shifted from the city/town/village
where it was originally established toanother city/
town/ village in the state; ,

3. that the unit shall have to apply to the
assessing authority having Jjurisdiction in respect
of the shifted place, to grant for the benefits
under the notification, within thirty days of such
shifting under intimation  to the assessing
authority having jurisdiction over the place from
where the unit is being shifted and shall also
furnish the details of the original benefits and
the extent of its availment along with complete
details of the shlftlng of the plant and machinery
as a whole;

4. that the time period involved in shlftlng ofthe
unit would form part of the time during which the
benefits have been availed; ‘

5. that on receipt of the application from the
unit, the assessing authority having Jjurisdiction,
shall after having conducted such inquiry as it may
deem proper, determine the extent of the amount and
the period of availment, for-which the unit is
eligible to avail the unavailed benefits under this
notification. However, in no case the maximum
benefit permissible under this notification should
exceed the unavailed benefits in terms of eligible
fixed capital investment and the time period;

6. that the shifted unit shall have to comply with
all the terms and conditions of the original
notification conferring benefits to the unit before
being shifted; :

7. that in case of violation of any of the termsor
conditionsof this notification and/or the original
notification conferring benefits to the unit, the
benefits conferred under both the notifications
shall stand withdrawn by the assessing authority,
after seeking approval from the Commissioner in
this behalf.” [F.12(20)FD/Tax/2005-186]By Order of
the Governgr (Ajitabh Sharma)Deputy secretary to
theGovernment.” '

8. The Hon’ble Rajasthan High Court further
observed that ’

“The Hon'ble Apex Court in the Case of W.P. I.L.
Ltd. Vs. CCE[2005] 3 scc 73 as held that
clarficatory notification would  take  effect
retrospectively. Such a notification clarifies the

position and makes explicit what was implicit. :
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Clarificatory notifications have been 1ssued to end
the dispute between the parties.

8. Consequently, the revision petition is partly
allowed andthe Tax Board is directed to consider
the matter afresh. Since, the matter is quite old
therefore, Tax Board shall decide the matter
expeditiously and within a period of four months
from the date of receipt of the certified copy of
this order”

9. Comlng to the details that the appellant has given regarding availed

and un- avauled exemption of benefit from tax at new location of the unit
and the benefit of availed exemption from tax denied after shifting of the
‘unit at new location at Jaipur from 19.12.2002 to 23.06.2003 for Rs.2.45
lacs by the Assessing Authority, it appears that above benefit was not
allowed in the assessment order dated 08.01.2007 passed afresh in place of -
earlier assessment order dated 01.02.2005 under section 30 of the RST
Act,1994 for year 2002-03 and tax levied on the turnover related to period
after the shifting of the unit, at Rs. 64194/- ,surcharge at Rs.9620/-and
~|nUﬂestunposedthereonfornondepomtofﬂusduetaxatRs45218/ and
similarly in the assessment order for year 2003-04"dated 24.11.2005 under
section 29 of the RST ACT,1994,by charging tax at Rs.148512, surcharge at
Rs.22,288 and interest thereon at Rs.61513/- .Moreover, after deduction of
the benefit of availed exemption from tax before shifting of unit at the old
location upto 18.12.2002 at Rs.26.19 lacs from the entire ‘amount of
exemption granted to the tune of Rs.81.65 lacs under Rajssthan Sales Tax
Incentive Scheme, 1987 for a period from 24.06.1996 to 23.06.2003 ,the
benefit of exemption from tax surrendered to the Government has been
- declared at Rs.53.01 lacs due to expiry of aforesaid seven year period in the
details submitted by the appellant assessee. In.a comprehensive note of
details and index submitted before the Board, it was plainly stated by the
appellant’s counsel that there was no change in the constitution/ status of
the applicant during and after shifting of unit. The plant and machiney as a
whole was shifted from Sambhar to Jaipur unit, last machiney being shifted
on 18.12.2002 and information to this effect submitted on 19.12.2002 to
the Assessing Authority, which was within a period of one day. Thereafter
processing of setting up plant was undertaken and with re commencement
of productio‘n the first sale at Jaipur was effected on 10.12.2003. The
appellant company submitted a table which dealt with conditions of the

notification vis a vis compatibility of his case:

—ay
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Condition of the nortification

Comparison with our case

That there shall not be day
change in the
constitution/status such
registered dealer |

of

There is no change in the name of company
or in directors or in management. Even
more there is no change in the address ef
registered office of the company. Only
location of the unit has been changed to
rehabilitate the sick unit. The same
directors are managing the unit at the
changed location. This is evident from the
endorsement made in the RST/CST
certificate wherein CTO, Special Range-lll,
Jaipur have changed the location of the unit
from Sambhar Lake to Jaipur w.e.f.
19.12.2002. New Location was taken on
rent and copy of the rent deed is enclosed.

That the plant and machinery
of the unit as a whole has to be
shifted from the city/ town/
village where it was originally
established to another city/
town/ village in the State.

| transferred to the new

In our case plant and machinery as a whole
has been shifted from Sambhar Lake t)d
Jaipur within the State. In our case the unit
was financed from the RIICO and RIICO was
having first charge over the entire fixed
assets consisting of plant and machinery.
Therefore prior approval has been taken
from RIICO for transferring the entire plant
and machinéries to the new location. Copy
of approval given by the RIICO vide their
letter dated 29-10-02 is enclosed. Exise
Deptt. has also verified that complete plant
and machinery as a whole has been
location since
CENVAT benefit availed on the plant and
machineries was transferred to us at the
new location. Excise deptt. Has made
inspection prior to shifting of the unit at the
old location and thereafter they again
inspected the unit at the new location to
verify that the complete same plant an,fcl.
machineries have been transferred :

That the unit shall have to
apply to the assessing
authority having jurisdiction in
respect of the shifted place, to
grant for the benefites under
this notification, within thirty
days of such shifting under
| intimation to the assessing

We were assessed with the Commercual
Taxes Officer, Special Range-lll, Jaipur
falling within the jurisdiction of registered
address of the company before the change
of location of the unit. Even after change of
the location of the unit the unit was
assessed with the same assessing authority
since there was no change in the registered

S
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authority having jurisdiction
over the place from where the
unit is being shifted, and shall
also furnish the details of the
original benefits and the extent
of its availment along with
complete details of the shifting
of the plant and machineries as
a whole

| original

office of the company. Therefore we were
assessed with the same assessing authority
before and even after change of location
of the unit. We have also intimated to
assessing authority,- Special - Range-lll,
Jaipur in advance before shifting of the
unit on 19.12.2002. Through this letter we
have informed all the facts to the assessing
authority and also requested  for
endorsement on sn 2,3 original certificate
for change of the location of the unit from
Sambhar Lake to Jaipur. We also furnished
the details of all plant & machinery to be
shifted to the assessing authority. The
benefit under the incentive
scheme and the extent of availment till the
date of shifting was already with the
assessing authority since there was no
change in the assessing authority. !

That the time period involved in
shifting of the unit would form
part of the time during which
the benefits have been availed.

We have not availed the benefits beyond
the original period granted in the eligibility
certificate

That on receipt of the
'application from the unit, the
assessing  authority having
jurisdiction, shall after having

conducting such inquiry as it |

may deems proper, determine
the extent of the amount and
the period of availment, for
which the unit is eligible to avail
theunabailedbenefits under this
notification. However in no case
the maximum benefit
permissible under this
notification should exceed the
unavailed benefits in terms
eligible fixed capital investment
and the time period.

We have availed only the un-availed
benefits in terms of eligible fixed capital
investment and the time period.

That the shifted unit shall have
to comply with all the terms
and conditions of the original
notification conferring benefits
to the unit before being shifted.

We have complied with all the terms and
conditions -of the original notification
conferring benefits before being shifted.

s

S
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this notification and/or the | conferring benefit to the unit.
original notification conferring S
benefits to the wunit, the
benefits conferred under both
the notifications shall stand
withdrawn by the assessing
authority,afterseeking approval
from the Commissioner in this
behalf. ‘

7 | That in case of violation of any | We have not contravened any of the terms
of the terms and conditions of | and conditions of the original notification

10. The learned counsel for the appellant, Shri Vivek Singhal, averred that
in the notification of original incentive scheme 1987 there was no specific
bar or condition that in case a unit was transferred from one place to
" another the unit would not be entitled to benefit on such transfer of its
plant to new place. He argued that the decision of/Hon'bIé High Court of
Rajasthan as regards impugned notification conferred on it retrospective
effect; which he read out from the judgement and is quoted herein under:

“| have gone through the judgments relied upon by the learned counsel for
the respondent and in my view, the aforesaid judgments are
distinguishable to the facts and circumstances of the present case whereas
the case law referred to herein above, are more applicable.and nearer to
the facts and circumstances of the present case. Since, the subsequent
notification dated 24.3.2005 bearing SO No. 394 (supra), was not available
before the Tax Board, therefore, the matter is being remitted back to the
Tax Board, who will consider the same afresh in the light of the aforesaid
notification in accordance with law.If the terms and conditions specified in
the notification stand complied with by the petitioner, the claim deserves

to be allowed1. Consequently, the revision
petition is partly allowed and the Tax Board is directed to consider

the matter afresh.”

11. The photoststat copies sent by GM, DLSC of proceedings of DLSC, held
on two different dates reveal information as given hereinbelow:
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TR vd Yo W @M < el © 1 Sl Ao A
qRAfIT eI TR T ST @ &1 | Yrae= 6l 8 |
fqid 16.12.2002 ®I IJRANTG o5 P! HRIAE! faaor
T AR gRT srAifed fhar 7311 oo A AR fawe fby

T yepRoll @ fawge fadEe FETgER 8 - L
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(1) IR GHRT

Fadd wrad) difere sy urfr, 3514%161&1=ﬁﬂlq7c JE® ISR, SR

1 SBlE Yd A T ARITYRT FiHReld H wIIfia off qer
ﬁﬁwuﬁwm—mzﬁmé‘rww@ CARCEEY
- fedie 27.07.96 F foly form SR g B WM ¥R
RpaT TRIT O T SHE B BT THE B ©U F RiRT B
g THIV-UA  16.04.02 B SN fbdT T o | $blg -1 Al
¥ gAfa wa @R fadailan ffﬁwrﬁzktrﬁwﬁsao—ré
wIfd @ 21 Sore o g § WIgd AR GiHd ™ Dl ghls
Eﬁﬂ“cﬁﬂao‘r?i‘\qu‘\’ﬁ?ﬁ‘\’\—rnﬁ 7 T 3ded fhar 2|
IERSII 87$ﬁﬂﬂ—3$@3€l‘ﬂﬂ2€%agw< SPHIg D
FABROT Ud Yo W M g T8l & | Sl Irorien H
 gRARiT e W @™ O @ B A e e T

Iad Tqd W THIS Bl G MQud SR A7 30U U
ﬁﬁmzﬂzozﬁwwﬁm%lvﬁrﬁrmﬁﬁwﬁnﬁ
FR gRARTT WIF TR oM SN I@H 61 A=< JTeer
T BN A UpNU Bl R R SH @1 ol fera |

2 faAi® 28.05.2003 B I6F v Yolvel Alc
fod W diferea Wi 35 WETeleH! Alde ,ﬁsm qToTR,
\ﬂqgia’ﬂﬂf‘b(”l '
| THIE P YHRoT gl qef Afd SITA.vAAL B d5h
18.02.2003 ¥ URgd fhar AT Ao gRafdd wmg W)
AT SR & 6T YTae 9 89 @ DHRY Yrol fARed fohar
T oT| SHlE W STATEHL B gHfER 'Y MeiRd
THATafy # afded T 81 THE B AJAR Uihfad = B
ﬁq?ma%a%ﬁv&r%a%waa@zﬁaﬁwgdwﬂzmm

& fRur T R U golE @ UAER Uaddl, #IEN Ud

T 4 PRSIty ¥ wis uRadd F@l fFar g,

@Wmﬁﬁgﬁwmmﬂﬁqﬁwﬁ

wmw%lmﬁ?ﬁmmwmaﬁ
T TP SHRE B BRI B ARR W| FHIE A @I
W%%Wﬁ%%lmﬁﬁmw

PR 23.06.2003 TPH JIoTaid T TR & A1 Bl

g ff e frar & 6 Wga oM §' 9 4 ud 9aT b
Wwﬁmwmélmaﬁmos%aﬁmw

fATIR SRy foam e —

1. ¥ 1.06 TG

- 2. 99T 20.73 <IiE %/
3. HINT UG HIH 68.93 S




-11- Appeal no. 1306/2003/ JAIPUR
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12.  In compliance of the High Court’s directive to grant the benefit of the
aforesaid notification to the dealer from retrospective effect if the
conditions thereof are met with, this bench on the basis of record available
before it is of the opinion that the information and facts furnished by the
Appellant Company in the above cited compatibility chart are prima facie

not in conflict with above quoted minutes of the two meetings of DLSC
putting the appellant’s case of retrospective benefit of tax surcharge and
interest at Rs.119043/- for 2002-03 and Rs.232383/- on a sound footing.
Moreover, the DLSC in its proceedings dated 28.05 2003 came to the only
conclusion that it did not consider facts submitted before it right in the
then perspective. However, in present scenario when the Hon’ble
Rajasthan High Court has decided that the aforesaid notification is having
retrospective effect the asseesse company’s case should be reconsidered
for grant of retrospective benefit of eXemption from tax under the direction
of the Hon’ble High Court,if the the conditions enumerated in the aforesaid
notification are met with. It is regrettable that despite the ‘matter havmg
been remitted back for consideration by the Hon’ble Rajasthan High Court
and the District Level Screening Committee being a party to it did not send
original record or record /file of the case except certain sundry attested
photo copies of the aforesaid two meetings to the Board, causing delay in
dlsposal of the case. It perhaps does not need repetltlon that such record
invariably lies with DLSC, Jaipur. It should now make no delay in screening
the impugned matter of the unit in accordance with law and in light of the
aforesaid judgment of the Hon’ble Rajasthan High Court in the lmpugned
appeal and decide the matter forthwith.
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13.  Therefore, this bench directs the Assessing Authority to take up the
matter with the Industry department, Jaipur for an early screenihg of the
matter under clause 7A of the Rajaesthan Sales Tax Incentive Scheme, 1987.
The Assessing Authority should also make available his report on and
information regarding the terms and conditions stipulated under condition
no. 5 of the aforesaid notification to the screening committee of DLSC,
- Jaipur and submit the application and necessary details as required under
law before it without any delay. We categorically hold that no further delay
be caused by the DLSC, Jaipur in disposing the case of retrospective benefit
of exemption from tax to the unit under consideration with direction to
General Manager and Member Secretary, DLSC, Jaipur City to convene a
meeting of screening committee for screening and disposing of the case in
accordance with law within two mdnths. |

14. The impugned appeal of the appellant company is accepted to the
extent as enumerated in the foregoing account, whereas plea of the
respondent is accordingly accomdated. '

15. Order Pronounced.

( AMAR SINGH) | - (SUNIL SHARMA) /L?
- Member ' Member



