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Per Member Suml Sharma

Appearlng on behalf of M/s Rajasthan Marketmg, Jaipur,
Mr. Ashok Hansarla Jearned counsel for the appellant, said that the
appellant had come before the Rajasthan Tax Board (for brev1ty, “ the
Board ), after rejection of its stay apphcatlon by the Appellate
Authorlty against the recoverable demand to the tune of Rs. 12 43,779/-
ralsed in the assessment order dated February 10, 2014 made under
sectlon 23/24 of the Rajasthan Value Added Tax Act, 2003, (for short
“the Act”), by the Assistant Commissioner, Clrcle M, Jaipur (for short,
the Assessing Authorlty” ), seeking relief from recovery of the aforesald
dues under section 38(4) of the Act. The appellant was denied [TC
rightfully due to him on account of his having purchased goods under
“consideration with due tax paid thereon to the selling dealers who were

reported to have not deposited above tax in the government treasury.

(2). He argued that the statutory requlrement to avall the mput tax
credit ( for short “ITC ”) as 1a1d down in sub section (2) of section 18

of the Act stlpulated that it “shall be allowed on the tax deposited on
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the bas:s of ongmal VAT invoice w:thm three months from the date of
issuance of such invoice ” but in case tax so realised was not deposited

by the selling dealer, the tax collecting authority was enjoined upon to
recover the amount of tax not paid in the government treasury from the
defaulter selling dealers by making its assessments for relevant pernods
and if already made but escaped taxatlon in respect of the turnover
related to ITC by reopening and assessing it afresh for the relevant

assessment periods with levy of additional tax and interest.

(3:»‘) ” DeScribing section 21of the Act that dealt with filing returns, and
quoting extensively from sections 22, 23, 24 and 30 of the Act, learned
counsel for the appellant said that a body of elaborate provisions had
been prescrlbed in the Act to make assessments of dealers in all

eventualltles ‘which are reproduced in brief hereln
Section 21 of the Act relates to the ﬁhng of returns :

(1) every reglstered dealer shall assess his llablhty under this Act, and
furnish return for such period, in such form and manner and within
such time as may be prescribed, to the assessrng authorlty or to the

ofﬁcer authorlzed by the Commlssmner

(2) Any person or a dealer as may be required by a notice to do so by
‘the Assessing authority shall furmsh return for such perlod in such form

and manner and within such time as may be specified.

Sectlon 22(1) of the Act pertains to the assessment of a dealer on
failure to deposit tax in accordance with the provisions of section 20
w1th1n the notified period, whereby the assessmg authority, after making
such enqulry as it may consider necessary and after giving the dealcr a
reasonable opportunity of being heard, assess tax for that period to the
best of his judgment ; and , sub sectlon 2) thereof says that the tax

assessed under the aforesald sub—section (1), after adjustment of input
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tax credit and the amount deposited in advan»cein this behalf, if any,
shall»be payable by the dealer within thirty days from fhe date of service
of notice of demand and as per sub section (3) of the sectien 22 of the
Act, the tax deposited under sub—section (2) thereof shall be adjusted in

the assessment for the relevant period.

In so far as, the Section 23 of the Act is concerned, it caters to the
scheme of the self assessment whereby (1) every registered dealer who
has filed all the returns for the year within the prescrlbed tlme shall

subJect to the prov151ons of section 24, be deemed to have been assesscd

for that year on the basis of such returns ﬁled under section 21.

The Section 24 of the Act provides that in cases a return furmshed by a
registered dealer is ‘subject to such scrutiny as to Verlfy its correctness
and if error is detected the assessing authority shall serve a notice on the

dealer to rectlfy the errors and file a revised return within such period as

may be specified therein.

(2) Where. the registered dealer, who has opted for quarterly

assesSment’ in pursuance of the notice issued under sub-section (1),-

(a) files rev1sed return in terms of the notice, and deposit the tax, if
any, he shall be deemed to have been assessed under sub section

(2) of section 23, as per such revised return;

(b) does not file revised return or the return filed by the dealer is not
in terms of the notice, the assessing authority shall on the basis of

material available on record, assess the dealer to the best of his

- j'udgment.

(3) Where the regiStered dealers, who are not covered under» sub-

section (2), in pursuénce of the notice issued under sub-section (1),-

&
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(a) in case notice is issued for the quarterly return and the dealer filcs
‘the rev1sed return in terms of the notice and depos1ts the tax, if any,
‘and no other error is detected in the annual return, then he would
be‘deemed to have been assessed under sub-section (1) of section

23;

(b) in case notice is issued for the annual return and the dealer filcs
 the revised return in terms of the notice and deposits the tax, if any,
then he shall be deemed to have been assessed under sub-section

(D of section 23, as per such revised return;

(c) does not file revised return or the return filed by the dealer is not
in terms of the notice, the assessing authority or the officer
authorlsed by the Commrssmner would assess the dealer to the best

of hlS Judgment on the basis of material ava1lable on record.

(4) Where the ‘dealer does not file any or all the return(s) W1th1n the
prescribed period under section 21, the assessmg authority shall asscss
the dealer on the basis of his books of accounts and if he fails to produce
the same, to the best of his judgment for the year er the qnarter, as the

case may be.

As. also Section 30 of the Act stipulates that in case of a dissolved
partnership firm, assessment thereof under the Act shall be made in the

same manner as if the firm had not been dlssolved

(4) * learned counsel for the appellant empha51zed that since prov1smns
for making assessments of all sorts of dealers were neatly laid out in the
scheme of the Act, the assessing authorities were under legal obligation
‘to finalize the assessments of both the erring dealer and the compliant
dealer In instant case, they should have after making assessments of the
selling dealer for the relevant perlods recovered dues from it to offset

loss of ITC to the appellant which may have ass aged its w &'e of ITC
| k |
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rejection in it that the selling dealer would naturally have had to vcou gh
out amount due tax to be deposited in the government treasury, and
the»reb_y ~appellant’s claim of ITC would have been allowed by its
asseSSing authority, for in absence of any lapse of tax deposition on the
part of purchasing dealer in such a scenario, ITC could not have been
withheld..However, the relevant assessing‘authorities failed in doing

their job.

(5) Mr | Ashok Hansaria, learned counsel, for the appellant dealcr
contended that 1n the present context, ITC could not be denied to the
appellant once it had duly paid the tax to the seller of goods and thcre
was no stopping him to get it back through the instrument of ITC. Ile
read out the statutory provisions starting from clause A to G of the
section 18 of the Act and averred that it was a right of the registercd
dealer who had paid tax on the goods purchased for the purposes thercin
to be allowed credit of due input tax. In the perspectlve the aforesand

section 18 of the Act is reproduced herein below:

Section 18:- Input Tax Credit. — (1) Inputl tax credit shall be allowed, to
registered dealers, other than the dealers covered by sub—section (2) of
sectlon 3 or section 5, in respect of purchase of any taxable goods made
w1th1n the State from a registered dealer to the extent and 1n such

manner as may be prescrrbed for the purpose of —
,(a)‘ sale within the State of Rajasthan; or
| (b) sale in the course of inter—State trade and commerce or
(c) sale i in the course of export out51de the terrltory of Indla or

(d) be1ng used as packing material of the goods other than exempted

goods, for sale; or %‘/ - é{
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(e) being used as raw material ,"except those as may be notified by the
State Government " in the manufacture of goods other than
exempted goods, for sale within the State or in the course of inter—

‘State trade or commerce; or

(t) "being used as packing material of goods or as raw material in
manufacture of goods for sale" in the course of export outside the

terrltory of India; or

(g) being used in the State as capltal goods however 1f the goods
purchased are used partly for the purposes specified in this sub-
section and partly as otherwise, 1nput tax credltv:shall be allowed
_proportionate to the extent they are used for the purposes specificd

in this sub—section.

"(2) The claim of input tax credit shall be —allowed' ’_:0n the tax
deposited on the basis of original VAT invoice wiihin three months
Jrom the date of issuance of such invoice. However, claim of input
tax credit of the additional tax deposzted may be allowed on the basis
'of VAT invoice which has been tssued subsequently in gomplzance
with the decision of any competent court or authority, showing the
tax at higher rate. If the first original VAT invoice is lost, input tax
credtt may be allowed on the basis of a dupltcate copy thereof, subject

to such conditions as may be prescribed.”
3) Notwithstanding anything contained in this Act, uo input tax credit
shall be allowed on the purchases— |

| (i) from a registered dealer who is liable to pay tax under sub—section

(2) of seiction 3 or who has opted to pay tax under section 5 of this

“‘-'Act;or ‘ R | " Q)(
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(ii) of goods made in the course of import from outside the State; or

(iii) where the original VAT invoice or duplicate copy thereof is not
available with the claimant, or there is evidence that the same has
not been issued by the selling registered dealer from whom the

goods are purported to have been purchased,; or

(iv) of goods where invoice does not show the amount of tax

- separately; or

(v) where the purchasing dealer fails to prove the genuineness of the
| purchase transaction , on being asked to do so by an ofﬁcer not

- below the rank of Assrstant Commercial Taxes Ofﬁcer authorised

f by the. Commlssloner.

(4) The State Government may notify cases in which partial input tax
credit may be allowed subject to such conditions, as may _be notified by
(6)  Support was drawn by learned counsel for the Appellant from
the Judgment of the Hon’ble Punjab and Haryana High Court in the case
of M/s Gheru Lal Bal Chand V/s State of Haryana and anr., reported in
2007 (4) SCC 19 BHT, to lay emphaSIS on the appellant’s valid claim

| for grant of ITC in present case.

7N " The case of the petitioner therein was that he was registercd
under the relevant provisions of the Haryana Vat Act (for brevity, “ the
HV Act” ) as dealer and made sales and issued tax invoices'in terms of
the section 8 of the H V Act to the registered purchasing dealers; and,
thus was entrtled to claim input tax credit. | |
(8) The dealer making purchases was requlred ensuring that the dealer
selling the goods was also a registered dealer and had issued tax invoice
as per prov131ons of the HV Act. In the eventuality of a claim of input
tax credit made in respect of goods sold to a dealer being called into

qUestion, the purchasing dealer, as per the mandate-of Section 8(3) of the







