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1. ~~ CLlch51~ m -[[~ ~4"1c11<:l ~, CllfUlIv-<:ICfI ~

WwT, \3G<:Igx (~ 3WT '3141<41<:1 ~' ~ \Ji1~~II) cfi ~
~ ~: 18, 19, 20, 21 q 22/VAT /16-17 it Xf\iR~ ~

~ ~ ~, 2003 (Ivffi" 3WT '~ ~' ~ \Ji1~~II) cBT
trRT 82 cfi ~ l1Tf«r ~ ll<1 '!i''9)Cft1 ~ ~'iiCfl 06.03.2017 cfi
fct% ~ c#r -rrm ~ I ~41c11<:l ~ ~ ~ ~ xl" CllfUlIv-<:ICfI

~ ~, ¥-Q RiCflxl qciil'i, ~i~ClI\51 (~ 3ll1T .~ ~
~' ~ \J11~~II) m 3MTm~ CLlCl51~ c#r ~1c11iLI ~ ~

2010-11, 2011-12, 2012-13, 2013-14 q 2014-15 cfi ~ cfc ~
cBT tmT 25, 61 q 58 cfi cmcl ~ ~ ll<1 lJ~-lJ~ ~ ~'iiCfl

21.4.2016 cfi fcl% ~ ~ cpl 3liftrcp ~ "fr {qlCflIX ~ ~,

~1'<lrqC"1~ q &ql\Jf c#r ~ c#r t ~ m 61 cfi ~ ~lx'lrqC"1 wful
cpl 3Nffil fcn<:n t 1

2.' ~ Wll ~ if ~ ~ ~ qafCf)"R ~ ~ xl" x=riT
~ Q)T f.4 «11 'I! 0 1 ~ fiJjCK1 ~ xl" fcn<:n vrr m 5" ~ frruT<:r c#r
qfcl ~ q?lIC.1~ 1:R lJ~-1J~ Thfr vrrm t I

J ~ CIt·lldlx 2
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3. ~Cbxol· cfi "ffafq 1i C'lQZl ~ m t fcp 3llflc;rr~ ~ "CPT ~aM

fcpm VlA lR <::f5 qp:rr fcp BCRl ~ 8RT Hardware lR ~ Branded

Packaged Software em- intangible goods ctT ~ 1i x-ctlCblx cnx ~
~ lR ere \3 (\!l f5 Ci fcpm \fIT W m, ~ \fIT Software 3-l1R !ll 5 Cf)'j

cfi ~1~~llj{-1I'< ~ ~ fq~ltd ~ i-r develop fcp4 \JfTC) ~, ~

{-1lcjG~<:j,< Cf)f ~ ~ +=JHCb'< \Yl qx ~ 00 cnx (Service Tax) ~

~ \J'fffiT t, Bi-r ~ lfACf ~ ~ m cp) x1IqG~<:j,< Cf)f ~

SiI"iCbx x1IqC:~<:j,< ~ClC1q ~ cfi ~ffilf)C1 1i ~ ~ cp) ~ ~

Si1"i Cbx Cb'<1><1q 0 1 fcpm Tf7:lT I BCRl, ~ m 3-l1R !ll 5 Cf)l' ctT ~ 1CI~1ICbCi1

~ ~ Cblllr~~1 ~ ~ Software cp) ~ Cf)f ~ rr
Si1"i Cb'< \1i-r !ll 5 Cf)1 cp) ~ ~ ~ m +=JI"i Cbx \jff 1R -c)c xi tI f5Ci rffiI
fcpm Tf7:lT t ~ cnx f1tThuT ~ ~ cnx ~q ~=q "i "CPT ~ m-n I

~ Cf) '<0 1 1i cnx f.itTRur ~ cfi '1'1 f2X1 cfi ~ 1i 3llflc;rr~ ~ <::f5

x:qc:aCbxol ~ m fcp ~ ~ m xNCbI{l ~ ~CffxNCbI~

m44T ~ t ~ ~ ~ICI~lI(fjCiI ~ m ~ ~ ~ ~
\3qlll~1 cfi ~ ~ ~ cf m ~ ~ cfi 3WlR lR ~ cfi
\3qLl'I~1 ~ application cfi ~ software ~ "CPT CFT<i t=cP<:rr \JffilT t vfr
~ service t ~ ~ CFT<i 1i fclRfr ~ "CPT ~ 8RT 3Flf fclRfr m
cf ~ Marketable software ~ rffiI mm t I cnx f.itTRur ~
8RT ~ ~ cp) ~X-ctlCbI'< Cf)'< ~ Customised Software ctT Sale

Si I"i Cb'< ere ~ cfi Cf5c1 cnx, m ~ Cbx Iq ~ =q"i $ 3lffiq # ere
~ ctT m 61 $ Cf5c1 ~ "CPT ~ Ixl q 01 fcpm TflIT, fU1X1~~~
~ 3llflc;rr~ m ~Yl <:1"'11l ~ cfi ~e1 ~ ~ ctT ~ I

~y"'r<:1111 ~ cf 3l1flc;rr~ ~ ~'"iiCb 06.03.2017 i-r 3llflc;rr~ ctT
~ Wftrcr ~ i-r x-41Cbl '< ~ ~ cnx q m ctT ~ ctT ~ ('fm
Cbx d=q "i 1 "CPT ~ ~ l1T"i'~ tmT 61 cfi Cf5c1 ~ 1><'1rq Ci ~ ~ cnx

c.

~ lTUTl ~Yl<:1111 ~ m cnx q m ctT ~ ~ ~ $ ~

3llflc;rrcl1 C£ICI51 {l m <:n_; ~ ~ eM ~ t I

4. BCRl C'lUj 1,Si Cb fq CIX0 I ~ ~Cb'<0 I -4 fctclR "CPT ~ <:n_; t fcn
3llflc;rrcl1 m 3-l1R ~ 15 Cf)l ctr ~ ICI~1ICbCiI ~ l=ftlT ~ ~ ~
work order ~ ~ fq~ltd !l15Cf)" cfi \3qLllJI ~ application $ ~
Software cn::m- (develop) fcn<) v=rm ~ 10T vfr !>lRlLfiC1 ~ !llgenl i-r
~ \JffilT t %m 3llflc;rr~ $ ~ service ctT ~ "CPT t ~fcp

~ ~ WlldIC 3
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~ +TfCYf c#r Sale Cf5T I wfrRTciT WXTvfI software f.111t=f m t %~

~ m ~1M<) \3q~l J~ 5TIT t ~ Cf)X frrtTRuT ~ ~ x-mafUT
it ~ ~ ~ ~ti.b~ 3fjXffi ~;W::¢'i cfi ~ ~ dR ~ develop

~ 1lir Software CBT 10P customised software cfi ~~~Ol cnn::T CBT

software CDI sale ~ ~ Software ~ "intangible goods" ffl ~ q)X

<ITr<l l1AT TJ(TI I

5. ~ ~ >1Cf>,<°l it ~ Cf5T ~ <T6 ~ -PcP ~ 1!5¢I c#r 3"lICP~llCf>dl

~ ~ 1lir ~ 3fjXffi Customised Software development Cf5T cnn::T
"Service" Cf5T cw:T ~ 31~ <T6 fllqc~£I'< c#r ~ t I

6. wfrRTciT cfi ~ ~ ~ ~ ~ ~ ~ ~~ Iffi

Cf)~ fcnm -PcP wfrRTciT WXTComputer hardware ~ Packaged software

cfi ~ qx ~ £I ~ d ~ ~ erR" \JP1T Cf)'<q I£II \JfT m 2.D ~ wfrRTciT
m~ fI '<Cf)I~ ~ 3"14 fI'(Cf)I~ mm3Tf cfi m cfi cw:T -g-g 3"11q ~£1Cf>

software development cfi cw:T Cf5T work order ~ q)X ~

3"llq~£ICf>dlj'(il'( ~ ~ cpr<:f cfi ~ computer application

software development Cf)T cpr<:f fcnm \JlTdT t vfI {-1lqC:~£I'( ~ l1l?1

development cBT "Service'; Cf)T cpr<:f t I Cf)~ fcnm -PcP ~ cpr<:f B ~
software cBT sale ~ cBT \Jffi9T ~ m cfi m >IGA c#r ~ ~
~oTI ~ 3"llq~£ICf)dl3Tf 3fjXffi ~ cfi cpr<:f - ~ ~ Software cfi
development Cf)T Cf>T<.T fcnm \JlTdT ~ \JlI purely service Cf)T tt Cf>T<.T ~ I

~ . ~.£:T it ~I'"i '11£I \3v-q Ci ~ <x:ll £II ('1£I cfi ;::;q I ~ Cf> ~ t5C I '""d 2004

taxmaoo.com 101 Cl"CT q)th."1e;ffl 'Hf4fl\Jl ~ m 3fiq) ~ cfi
~ Cf)T !5ql('11 ~ ~ Cf)~ fcnm -PcP ~ ~ ~ ~ ~ fcnm
TJ(TI t -PcP ~ Software cfi marketable/Saleable ffl qx qg "goods" cfi
-wr B ~ 6Till t I Cf)~ CBT 31rT ~ ~ 6fdTm -PcP ~ frruf<:r B

Branded Software ~ Unbranded Software cBT ~ Cf)T fcl~-q'""1 ~ ~

~ cfi ~ B Iffi R:Qjo~ -$I TJ<1T m -PcP unbranded software ~Ji~OI

'service' c#r ~ B m~~ ~ ~-~ fi~ ~ frruf<:r
~ t I Iffi Cf)~ fcnm fcp TCS it fcp<) 11<) ~ f.401<:r 3fjXffi

u~b'randed software ~ ~ m cfi ~, ~ cBT site cfi ~ f.'1flt1
fcnm \JlTdT t m ~ service Cf)T tt +=rrT ~ \JfT xiCf>dl t I ~ Cf)~

cfi -x1li~ B ~ ~ ~ cfi ~ qx ~ ffl qx ~I '""1'1"1£I CfHTcCf)L ~ ot'lldIC 4
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~ ;=[JILlIC1Ll m -R<) .-p) f.1of<:T (2011) 16 taxmann.com 7 (Kar) Sasken

Communication Technologies Ltd. v. Joint Commissioner of Commercial

Taxes (Appeals)- Bangalore cpr i5C.lIC11 ~ ~ Cf)~ -FcPm fcp ~ f.1of<:T
-B f"JH --11Ll \3 -uijCif"J ;=[JI Ll IC1Ll cj) f.1of<:T -B SOlfd q IR Ci Ri C& I '""Ci cpr ~ fC1~ ij '1

~ ClIII!.-c<:j1 ~ ~ .<:ffi f.1of<:T -FcPm 1flIT 6 fcp !'I1i5q')'j cj) ~ software

em- develop ~ "\Jf"A cpr c.pr<:f "Service" c#t ~ -B 131 3llWIRCi NCi1 6
~1TCp ~ c.pr<:f -B ~ ~ software c#t sale "'l1ft -gld) 6 ~
Software cpr f.4f"J~OI cnr4 ~ c#t service -gld) 6 I .

7. fcrn"R ~ -i ~ ~ fcp ~m m~ Software cpr

~ ;:ffiT -FcPm 1flIT '6 ~ Software development c#t 'service' ~

c#t ~ 6 RrRl LR ire ~ cj) ~ ~ Cf)x ~ 1ICi I ;:ffiT 6 ~l'fCp
~ cnn:T -B ~ ~ (11lfC:~Llx cpr fchB<:r ;:ffiT NCi1 6 I ~ ~

-i Cf)~ -FcPm fcp ~ ~ (service) I.T. services .g ~ Technical

support and service, design, development of application, software, website,

study 311ft cpr cnm Nm 6 vn m "Software" "ltf 6 ~ "l" 131 ~
'Hllfc~lIx marketable Nm 6 (f~ "l" 131 goods cj) ~ -B ~ ~
transfer -FcPm VfT x-fCf)C"1T 6 I ~ ~ (Software development) cfi ~
cf>crc;r Technical expertise service 131 ~ client em- eft \JfTClt 6 I

8. 0 fcrn"R ~ -i q';lIClC'11 LR \3Ll(Y]~ RCf)I~ cfi ~ ~ ~
-B ~ flxCf)l~ ~ ~ mmw cf> ~ ~ .-p) cnrm cpr ~ fC1C1xOI

~ ~ Cf)~ fcnm fcp ~ work order 'B cf>crc;r ~ Ii5CbI c#t cnr4.
3"llq~LlCf)Cilj'Hlx ~ cj) ~ Software em- develop ~ cpr cnr4 fcnm
\Jffffi 6 10f ~ ~ develop fcp<) .-p) software, open market -B ~
cfi ~ \3 q C1G::f ~ mir .g ~ "l" 131 \3 {1Cf)I fchB<:r -FcPm VfT 'H Cf)CiI 6
~1TCp ~ mm <:IT flxCf)l~ fcr:wT -B 3lICl~LlCf) application cfi ~ ~
cf>crc;r ~ cfi cnm cfi ~ software develop -FcPm \Jffffi 61 ~ ~
~m ~ service provider cj) Xi)q -B BI ~ ~ m '6 ~ m
cf> fu-tr ~ "developed" software cBI sale ~ c#t \JfTClt 6 ~ em
m c#t flAlRti M '6 I

9. ~m cfi ~ ~1T1fCf) -i T:r: Cf)~ fcnm fcp ~ "Service"

cfi ~ ~~ m ~ service tax \Jfl=rT Cf)xCl III I Tf<TI 6" ~ ~
"goods" c#t sale ~ ~ ~ \Nl LR ire ~ cfi ~ Cf)X \3(\!'If"5Ci

C'1~llctl·c 5
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1 O. ~~ cB- fcrn"R ~ ~ 3lPT q)~ fclRrr fcp ~ q)"X

f.1crRur ~ em- \3Cfd Ij~ll'< ~ ~ fclKn 1Tm ~ ~ \3~'j~

~ !II g Chl ~ ftAT cnlt \Jltq -c:ct tt'C9Cli t9 fcplr x=cm cBT BI Cf)0F"l1

31j"f1R technical ~ ~ ~ development of software cB- "Cf>l1f em­
sale of goods ~ fclRrr 1Tm t -c:ct 3lLA ~ cB- X1ll~ i'f JlI'i1l)1(Oj

\3 -u'ijClJl ;:;q I (OJ ICi (OJ cB- \3Cfn crfUh=r it.~ .~. cB- !'l Cf)'<0 I i'f ~ ~ ~ cpr

gClICiI ~ 1Tm t ~ \3Cfn f.1uh:l i'f ~ "software" cpr f,iJlfol ~

cB- ~ marketable ~ cBT R~ i'f \3i-r "goods" ~ ~ cpr ~

~ lTm t, ~ unbranded software LR ~ ~ ~ 1Tm ~ I

11. fcrn"R ~ ~ q)~ fclRrr fcp ~~ IDXT Software

development cB- ~ \JlM ~ i'f "Providing support or development

services" ~ ~ ~ service tax ~ fclRrr 1Tm t \J161Fch q)"X

f.1t:rRur ~ ~ ~ 3lftr:r \Jltq q\§ClICi cB- BI service "Cf>l1f em-
"Goods" cpr ~ "l1l'l ~ 1fm t \Jl1 Cfv:IT ~ ~ t I

12. fcrn"R ~ ~ q)~ fclRrr fcp ~~ ~ ~ '4T m em­
customised software "CpT ~ ~ fclRrr t ~ q)"X f.1tffiur ~
~ ~ CliR Cl 3ITChT it <:ffi 3m f.i &f) ~ ~ fcnm t fcp ~~ m
customised software "Cf)T f,iJllOI ~ cB- q~'ijIC1 \3~Cf)1 ~ fclRrr t I

\3~'j~ cp~ fcnm fcp q)"X f.1cixuT ~ m ~~ ~ i'f <:ffi

f,i&f)~ '4T ~ 6 fcp ~~ ~ ~61~I~c hS\J1I~Pi~1 ~ application

"Cf)T "Cf>l1f ~ t I \3 '151'~ q)~ fcl?m fcp q)"X f.1tffi"uT ~ ~ ~ i'f
future goods cpr ~ '4T 6fC1T<Tf 6 ~ Cf)1'i~1 "goods" sale fclRrr t,
<:ffi ~ i'f ~ "6IClT<TI 1fm 6 I \3 <151'~ cp~ fclRrr fcp ~~ -q
Software cB- development "Cf)T m fcl?m ~ ~ ~ f.1trRuT ~
-q ~ software development m crt BI software c#t sale 1=fl'1T t, ~
~~ ~ ~ awarders m \TfRT tender it ~ ~ ~ cB- 3ltfr;r

Software development "Cf)T Cl'5TIl fcnm t I ~ ~ ~ ~ IgCh'i cB­
~ fcplr ~ Cl'5TIl "Cf)T Fc1Cl,<OIf.i1::;:l ~ ~ Stepwise ~ G~lf(Oj1 t -

Based on the requirement study and system analysis a
system requirement specification (SRS) report is prepared
which includes the functional requirement of software,
Process Flow Diagrams, and Use Cases is prepared and
submitted. A sign off on the report is taken through
separiltemeeting with customer. .

Systems
Requirements
Specification
(SRS) Preparation!
Submission!
Approval

Team of System engineers have a series of meetings with
the customer to understand their existing business process
and analysis the software requirements and to be
processes based on the meeting.

Requirement
Study / Analysis

(i'PIICllx 6
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Software Design Based on the signed SRS report the software design is
prepared and a dumb prototype is prepared which includes
the dumb non working screen shots of all user interfaces
and processes. A sign off on the prototype is taken from
customer.

tested.
user Acceptance The Software is demonstrated to the customer and a User
testing Acceptance Testing IS done based on test date of

customer. A User Acceptance Certificate is taken from
customer.

Installation & the Software is installed, Commissioned and configured
Commissioning on the server and client machines of the customer and is

made ready to use.
Master Creation Various Master data IS collected and feed into the

software
Training Training IS given on the various functionalities and

features of the software to various users of the customer.
ARplication
Management and
Administration

Application users, patches and configurations are
managed.

Application
Maintenance

Application is maintained and required changes are made
in the processes, forms and reports to meet the changing
requirement of the customer.

13. \3Cfff ~ ~C1,<ul ct x-n~'1 ~ q)~ fcpm -PcP Software

development ct ~ ct ~ \JTI software ~ ment CIb ~~ ~

c#t property -;:r ~ exclusively \3ll awarder c#t property M t \JTI
\3"fTT ct rn \3q<:l'I~n~ t ~ CIb Software ~ ~ cnT sale ~ ct
rn~~mentl
14. ~ ~ ~ J=j I 'lrjl <:1 \3vij Ci J=j ""XlI <:11 C'1 <:1 ct frruP:l cpr % 'BT1T

~ fcnm fG:rfI# unbranded software ct situs ~ sale <:iT service

f.1cc:rNur CBT f.i t5Cb ~ ~ TJ<TI t -
"Thus, even unbranded software, when it is marketed/sold, may
be goods. We, however, are not dealing with this aspect and
express no opinion thereon because in case of unbranded
software other questions like situs of contract of sale and/or
whether the contract is a service contract may arise."

15. ~ ~ LR Imagic Creative (Pvt.) Ltd. vs. Commissioner

Commercial Taxes (2008) 12 VST 371 (SC.) ct frruP:l cpr gC1IC'11 ~ ~

~ .. (.l1~lldl'< 7
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"28. We have, however, a different problem at hand. The appellant
admittedly is a service provider. When it provides for service, it is
assessable to a tax known as service tax. Such tax is leviable by
reason of a Parliamentary statute. In the matter of interpretation of a
taxing statute, as also other statutes where the applicability of article
246 of the Constitution of India, read with Seventh Schedule thereof
is in question, the court may have to take recourse to various theories
including aspect theory, as was noticed by this court in Federation of
Hotel & Restaurant Association of India v. Union of India [1989] 74
STC 102 (SC); [1989] 178 ITR 97 (SC); [1989] 3 SCC 634.

29. If the submission of Mr. Hegde is accepted in its entirety,
whereas on the one hand, the Central Government would be
deprived of obtaining any tax whatsoever under the Finance Act,
1994, it is possible to arrive at a conclusion that no tax at all would
be payable as the tax has been held to be an indivisible one. A
distinction must be borne in mind between an indivisible oontract
and a composite contract. If in a contract, an element to provide
service is contained, the purport and object for which the
Constituting had to be amended and clause (29A) had to be inserted
in article 366, must be kept in mind.

30. We have noticed hereinbefore that a legal fiction is created by
reason of the said provision. Such a legal fiction, as is well known,
should be applied only to the extent for which it was enacted. It,
although must be given its full effect but the same would not mean
that it should be applied beyond a point which was not contemplated
by the Legislature of which would lead to an anomaly or absurdity.

31. The court, while 'interpreting a statute, must bear in mind that
the Legislature was supposed to know law and the legislation
enacted is a reasonable one. The court must also bear in mind that
where the application of a Parliamentary and a legislative Act comes
up for consideration; endeavors shall be made to see that provisions
of both the Acts are made applicable.

32. Payments of service tax as also the VAT are mutually
exclusive. Therefore, they should be held to be applicable having
regard to the respective parameters of service tax and the sales tax as
envisaged in a composite contract as contradistinguished from an
indivisible contract. It may consist of different elements providing

for attracti ng di ffe[t nature 0f levy ... ,.
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16. fcmR ~ -q cp~ fuKn fcp 3l41c11[j ~ -q ~ ~
cw:T ~ tfflafUT fcp<) fq;n ~ ~ <ril ~ em ~ u\S'1 fcp<) fq;n ~ ~

~ ~ ctr ~ eM lTt t ~ Cf)xdil'1l ~ ~ -B 3l1,!,fqd -mful "Cf>T

3lLfIffi fcn<:rr t I \3Cffi -c=rcm ~ 3ITCTR qx ~ ~ ~~ -q
~ «1"1Cf)IX ~ em f.i ~ ~ <=jfcpm I

17. fcmR ~ -q <ffi ~ cp~ f$m fcp 3l4'1 c1111 ~ ~

"ffll&T \JlT ~ ~ <ril ~ ~ 3l41c11[j ~ -q ~ f.i{dl'l!UI ~

fcn<:rr I W ClcP fcp ~ ~ ~ ~~ ~ 16 <t>1 ~ fuir ~ .,-<)
;'i"">',",i,"'"";+j:;"'-',;':::'''~''J"",:'<d:'"'~;''f·''S:e~i~~''%ffi'''~"'-iff'QI:V[j",~ sal~ '~"~"J'I :hl 'tfl''''ttorC1~'r~T!''I """,-"""......"'"7.'"''''.. '''''

18. fcmR ~ -q 3FD B <ffi cp~ fcp-m fcp ~~ Lf5"ll IDXT

~ Customised software eM sale ~ eM \JlTC91 ~ ~ 16<t>1 -ft ~
{Pi\(-(1 work orders ~ 3lCl(YllCf)'""I 'ft ~ <:rg \:PilfUld ~ t fcp ~~

~ software ~ development em ~ ~ t I ~ ~ customised

software em ~ ~ ~ ~ 31Tt:TR em- ~IR\J1 ~ ~ I

19. fct+wr cBI 3ffi -ft fcmFf \)(f- 'I!I \J1itJ"l[j ~ -q 3141 c11[j

~ ~ f.'1uh:r B ~ ~ ~ eM ~ ~ ~ f.'1uh:r em "'l111~

fcpm ~ wf«l "Cf>T 31LllT\l ~ ~ f.4oh:r em- ~ qd ICf)'I! 'I!I\J1\(oq

eM '~ «11 Cf)I 'I! ~ em f.i ~ ~ <=jfcpm I

20. cIT'11 qffi eM ~ ~ ~ I ~afUT m1t, "C.f)RUf {;fffiW <=j'IR:f1,

~ frfclxuT ~ (fm ~~ ~ ~ W't-fflT ~ ~~ ~
~~ em 3l~ fuKn Tfm I

21. \3Cffi 1'1Cf)'I!ul B ~ cpr ~ ~ <:rg t fcp ~~ -q ~
lJ Ib<t>l' ~ ~ \:J11 Software development em cw:T fcpm t erg sale of

software t <:IT service of development of software t I

22. ~ 1'1Cf)'I!ul -B ~ ~ f.'1uh:r ~ -qft Q?lIClc1"1 LR \3Q(Yl&:l" ~afUT

m1t em 3l~ fcpm Tfm (fq LfmT fcp vrt=cT ~ -q vrt=cT m1t B
<ffi ~ ~ -ft ~ f$m t fcp "~ &RT '(i,<cpl~ ~\rl~1I'i c5
~ Software "Cf)l f.i'""lful ~Cf)I'{i Cf}X ~ 31lcF~lICPdlj'{iI'< \iQ~Cfct

q""11 Cf)'< ~ \JTTill t I ~ cp III h:'1 1I c5 ~ 31j'{i I '< ~ "Cf)l If{Cf)(.l1""1

~ ~~JltiUI c5 tools"Cf)l ~cpl'{i fcpm \ilTffi t 4) m(f)l &m ~ soft tools

"Cf)l testing ~ \i44PI fcpm \JTTill t -qci developers team c5 !lOIRlf.i~
&RT ~ cB- cp4'i11~ em ~ fcn"m' \JlTffi t. ~ '{i'g~ LR ~ cnT
source '!lOIGR ~ eft "\JJffiT t ~ EIlG ~ ~ 51 \JfTill t I"L .0/ OI'lIdIC..........g
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23. \)cffi x=ma:rur ~ 31JX1R ~ ~ 5lm t fcp ~2ft GRT

~ {1xCbI~ m~ ~IbCf)l' c#t 3"1IcHllCbdI 31JX1R "Software" Cf)T

~ Jif U I fcpm \JlTcIT ~ I ~ ~.£:T if q?ll q ("j"1 '4X ~a::r ~ \("1 x Cb I~
mmw ~ GLADA, Infotech Corporation of Goa, Rajasthan Urban Infra

Development Corp. Ltd., UIT Kota, HZL, Secure Meters Ltd., GMADA,

Bhatinda Development Authority, UIT Ajmer, lalandhar Development

Authority, Patiala Development Authority ~ cf> ~ ~ cf>
3"lqC'11Cb'l '4X '4Tm fcp ~ mm ~ f.1vfr 3"llq~llCbdl 31JX1R Software

development of E-Governance, Data Entry files, TRI Module, Web based

application development ~ IT Service ~ Cf)T ~ ~ ~ I ~ ~

~ ~ if Service Contract for development of software, web based

application and application for various service Cf)T ~ ~2ft cnT
311 tiR:d FcP<:rr TJ<lT t I ~~ GRT ~a::r ~ .m G \("<11~ \ill if ~
m cfi ~ ~ ~ cf> 'F.jI~i;'CI ~ secured use cf> ~ software

develop ~ '\JlTCf ~ ~ ~2ft c#t technical team ~ ~ ~ I

~afUT ~ ~ if ~ Gff1I~\i1l if fcnm ~ ~ '4X "Software" c#t sale

m 'Cf)T ~ >fl1TUT -;:nft ~ ~ <:ffi l>l Ji 1fU 1Ci ~ fcn \)cffi Xi '<en 1~ m-l2lT1m
~ ~ ~ 1b Cf)) ~ software development Cf)T cppj ~ ~ ~ ~ erg

Software cf>crc;r ~ mm m fctBTrT cf> ~ 1fr ~ if 3ITCiT t, ~ ~
m cf> 'fu<:) ~ software, saleable and marketable goods ~ ~ I ~

LTfm~ cnT JiI'lrJlll \3-u'ildJi ;:>[JllllC'1L1 ~ CTCT q)t1<>'1e-H1 t1fcf~\i1 ~

m 3lTq) ~ cf> f.1uh:l if ~ fctKn ~ fcn :-

"We are in agreement with Mr. Sorabjee when he contends that there
in no distinction between branded and unbranded software.
However, we find no error in the High Court holding that branded
software is goods. In both cases, the software is capable of being
abstracted, consumed and use. In both cases the software can be
transmitted, transferred, delivered, stored, possessed etc. Thus even
unbranded software, when it is marketed / sold, may be goods. We,
however, are not dealing with this aspect and express no opinion
thereon because in case of unbranded software other questions
like situs of contract of sale and / or whether the contract is a

service contract may(rise."
<>'I411~1;<" ........ 10
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24. ~ F'fuf<:r if <:r6 ~ fcpm IT<n ~ -PcP unbranded software cfi
development cfi J:j1J:jc>'ll' if ~ situs 'CPT -q0aTUT ~ -qx -tt ~
serv ice <:rr \3 fICf.iI goods bFn f-imftl fcpm \Jff fICf.iC'11~ I ~ ~ t'(f) q cfi
~ if J:j I '1--111l Cf.i'1kCf.i ~ .-:[I III I CYJlI cfi "fIliaT 'fI11R d~ -qx ~

~ -qx ~ ~ "Sasken Communication Technologies" cf> ~Cf.i,(OI if
~ F'fuf<:r ~ fu ~il'1 cf> m~ ~ IT<n :-

"11. From the aforesaid judgment, it is clear that a software is
"goods" as defined under Article 366(12) of the Constitution ofIndia
and therefore, there is no dispute about the said legal position. But
the question for consideration in these cases is, whether a
contract that is entered into for developing a software, is it a
service contract or a composite contract including service and

sale of goods.

12. The Apex Court after holding that even unbranded software
when it is marketed/sold, may be goods, made it very clear that,
in the aforesaid decision, they are not dealing with this aspect and
expressed no opinion because in case of unbranded software
"whether the contract is a service contract" or "contract of sale
is also involved", may arise. That is precisely the question that has
to be decided in these cases. Therefore, the said judgment do not
c~me in the way of this Court going into the said question, as the
Supreme Court has not expressed their opinion on the said issue.

Therefore, the field is open.

:.~.....In fact, reliance is'placed'by the revenue not -~n';hl'eie~~'ot
the contract, but on the balance sheet. The balance sheet in these
cases disclose that the assessee has incurred an expenditure of Rs.
183.19 lakhs towards software expenses, which according to the
revenue is the consideration paid by the assessee for purchase of
software. The assessee points out, in the very balance sheet, they
have spent a sum of Rs. 21,404.07 lakhs towards salaries and bonus.
It is the specific case of the assessee that the software expenses
referred to therein is the software which they have purchases and
used as a tool in the development of a software according to the
specification of the customer. It is not a software on which they have
made any improvement. Having regard to the amount mentioned in
the balance sheet, towards salaries and bonus, the amounts spent on
purchase of software will be less than 1% of the amount spent onl 0/ <iI'III1IC .......11
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salaries and bonus. Their specific case is that they have developed
a software to meet the requirements of their customer, which
software at all point of time, exclusively belonged to customer.
There is no sale of software involved in the entire transaction."

25. ~ ~ ~Cbxol if C12.llI,JiCb ~ "fr ~ "!NCbI~

~W mxr ~ 1l""ir Tender m work order ~ ~~ ~

~.:W:';Cf)l·cf1 f.1vfT 'N1r1fCl -c;ct '3q[J1JI cf1 ~ ~ 3lICl~[JCbC"1lj"!il"! -c;ct
~ cf1 ~ ~~ ~ ~ ~W ~ 3lICl~[JCb application cf1
~ software / programe cpr development fcpm ~ ~"!i4 ~~ ~

Software development ctr "frcrr ~ ctr ~ -;::r fcp ~ Marketable

software ctr sale ctr ~ ~ I <:rg '3cYJ1~';~I[J ~ fcp \3CRl ~~ ~

Branded packaged software ctr sale lR ftA1 ~ ~ cf1 VAT ~

"C.f)"!" "!1\JiCf)lti if "\Ji1lT Cb"!I[J1 ~, ~ ~ ~ 16Cf)1 cf1 ~ Software

development ctr ""WIT" lR ~ t-cR1 '9)CbI[J I t vn ~ -c;ct fctf$:n t I

26. '3CfCilj"!ilx <:rg f.ioh:r ~ \JlTill ~ fcp ~~ ~ software

development cpr fcpm lTm cpn:f ~ service t ~~ service "fr m
cfi ~ vn software develop -m-c=rr ~ \J"!1 qx m cpr ,,!oqlr1fCl mc=r-r ~ I

~ ~ ~~ ~ "software" ~'1ICb,,! \3"!iCbI fcrw<l "'1"tT m t,
~ ~ Development of software cpr tr cpn:f ~ ~, ~: service

cfi ~ lR ~ ~ cfi "C"16C"1" Cb"!I~"q0 I ~ fcpm \ilT "fICf)C"lT I \3CRl

fc1~iH ~ JiI'1.;I[J \3u'ilC"1~ ;:x:j1""llcYI""l cfi TCS cfi ~CbxOI if ~ 1l""ir
~ -c;ct ~ f.i ~ ~11 cfi "C"16C"1" ~ I'1.;"1""l cp~ \:)vi1 ;:x:jI""ll cYI""l ~

Sasken Communication Technologies cf1 f.iuf<l cf1 ~ if \3CRl m
~ ~ ~ lR ~ ~ 3lQIfC1.;I""l ~ "fr ~~ CLjCl61~ ctr
~ tq"l CbI '( ctr "\Ji1Cfr t -c;ct 311~1fqC"1"C.f)"!" -c;ct ~ 3Nffi'f ~ "\ilffi t I

"C.f)"!" cfi 3l'BTCf if ~ «-fC"1": ~ if ~ ~~: mftC"1" em- ~
~ ~ 3lQlc1I""l ~ ctr ~ ctr "\Ji1Cfr ~ I

27.. ~ '<j'1I""lI.lTm I


