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1. ordaefl waEr) g1 A el s Wi, arforfsas @
T, SeaR (B omt onfielia e ®rr W) @ A
G AW 18, 19, 20, 21 T 22/VAT/16—17 H XIORAH HeA
aRafifa @r M, 2003 (RRY AT “de aiffa® wer SirRm) &l
O 82 @ dgd UIRA A T WgEd ey fIA® 06.03.2017 B
g uga @ T | erdieNd of¥er) A S snew | anforiaw
o< SfER), go-ufmdE, aarel (B o @ Pk
by e ) g Tl T @ e s By
2010—11, 2011—12, 2012—13, 2013—14 T 2014—15 & ford de arfarfaam
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2142016 & faog YR oiidl @1 AR ©U A WHR oA gL,
SR @ @ @ @ gfe ) ¥ Tl g 61 @ dEd R R
®Y 3T {HAT B |

2. 7 @l orfidl A fare g vd ueeR wAE g W el
ardiett @ FRARE 39 WYa ey ¥ fHar o w1 € ud ok @
g U gAIgel UR YUH-ggd Wl S W& T |
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s yeRoT @ FEU # qed o9 R ¥ 5 rfianedl wd @1 wdew
a1 o W) g8 urar fb Sad %H gWT Hardware 9% Ud Branded
Packaged Software PT intangible goods F 5N A PR IR IqD
WW%WWWWW,W@SoﬁwareWW
?WW%W’Wﬁdevelopmm%ﬁ
WWW?WW@WWW (ServiceTax)E?I
ER WITCIR Saeld B B yiame # W 1y @1 fawd i
WS BIRIGU a1 AT Sad B GRI AU ATEDT DI SNIRID
WWWW%SOftwmeﬁWWﬁWH
APR 9 TEd B & TE A Hrf AR W W I wafed T
fpar T & Y wR FgRe AfeR 7 B UddT b1 Bed A
qor § FR PeRe aed @ Afew @ wa H sderel 4 I8
SR B o fh S SIftead UTEd W Ud AGEPR
e & § vd S enavdddl Ud el ey MR Sa s
SYEET @ R td el & gRI Wew GIW B ER R ST D
.(-FCWBPT U4 application @ o software & BT & fopar orar 8 o
Wsewice%\wwmﬁﬁﬂﬁmﬁmmﬁww
& oI Marketable software faffg =8 & 21 P i HET
gRI $9 odid @ SEIBR R 39 Customised Software &l Sale
qeER e SRR @ dgd dY, N U9 FRudEd @ IR A 9e
IR 9 G 61 @ Ed TR @1 AT fEa wa, s @i
st ol g amicha SR b wEer o Sga @ T
ERG AREE B ordiendie ey fAdie 06032017 W TR @l
et ST ©T A WHR T §Y BRI @l B gfte @ T e
| gREE BT B T AFEER O 61 B qEd AR AR SU DR
& T e e g AR a @ @ gfe R 9 3 fawsg
arSaelf s g A% e Uk B T E |

4 Sa qeaTE RaRul R wavel § faare o fovg aE § 5
il g SN yiEel d) aawEedr Ui Wi SfguN U@ S
work order ATHR o=} fatrs aTEd @ U Ud application & ford
Software JIR (develop) {1 WTd § ud o yRea fAf=T uTEs! |
mm%agaﬂﬁm?ﬁfﬁﬁgﬂﬁserviceﬁwﬁ?qﬁﬁ

Eﬁy FTAR........ 3
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fopeft el @ Sale @1 | Irdemell gNT I software (AT 810 € a8 dddl
I U @ ford ST B ¥ wReg B} FRIRT SR | wderor
ﬁﬁmwwwmma%%ﬁmﬁ?ﬁdevelop
59 T Software P! TP customised software o fAEtor s @
software @1 sale AT Ud Software U "intangible goods" Bl BRI DX
AT AT AT

5. $% ONE UGROT ¥ faarg &1 uvd I8 & b Ul ol rawgad
AR e T offSR AR Customised Software development H B
"Service" DT B & 3MqAT T8 AlremR B 9w g |

6. amdiemell & fagH e A 989 URW &Xd U WdUYH U
we fpar f amflemedl g1 Computer hardware Uq Packaged software
& fama W Fafid w9 § R SN GRAraT S IET o Ry Srdlerredt
=TT fafr=T TR Td SrEAve R A%ens & W @ Brd §q IMaWH
software development @ @ P work order WK PR Jedbl
JTARTDBATTHIR Sa fourfra &d @ ol computer application
software development &I Frd fhar e ® S AMeddR & "H
development BN "Service” B B 2| HUA fbar fd 4 ®d H fe
soﬁwareﬂ%saleﬁaﬁmmmiﬁmmﬁﬁw
ISl T sawddisl ogaR IE & e & o Software @
development &I Frd fpar ST & S purely service @1 B B T
T JER H AN Soddd e & T TR 2004
taxmann.com 101 ClE] HHCH GiAw ¥ VT 3% iwmey @
fyofg @1 garem 37 8U @ fhar fF e e ®U 9 AqurRa fea
a7 & b el Software @ marketable/Saleable 89 IR 98 "goods" G
0§ fpa B 2| w3 M 9o g aan 5 g Fofg d
Branded Software Td Unbranded Software @l yepfa b IEEEREGAT] gJ
fofg & arg § gg fewo) @1 AT o fb unbranded software fefor
service! 3 Sl B W) g - Rl e i
dry 2 uE @ frar 5 TCS # R M Swa Fvig agER
unbranded software afe fHdl TTED Eﬁ o, SN B site b o fafia
fpaT SITET 1 S service @ & AT AT S bl T | AT HAT
& FqHA H 58 G qedt @ g o} faare 89 W A $ied
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S e g e faulg (2011) 16 taxmann.com 7 (Kar) Sasken
Communication Technologies Ltd. v. Joint Commissioner of Commercial
Taxes (Appeals)- Bangalore &1 &dTlell <d gU hAUT fear f& sS4 faota
3§ qrE Seedm raTerd @ ot § gfeorfed R @ qof fades
Wmmgq,ﬁmmwg%wiﬁmsoﬂware
@1 develop P S &7 BT "Service” B A0 H & smewIfdd HGIR
Wﬁmﬁﬁﬂﬂaﬁﬂsoftware P sale ATl B © gfeh
Software 1 AT B B B! service BIK 2l

7. WWﬁﬁm%mﬁmWSofMareﬁ
faepa =81 fpar a1 € 9fch Software development @I 'service' UaTH
2 TH 2 Rra W dc SRfEE @ qgd B deeaa T & @ik
Tq @ ¥ vl JUR a1 sy e g § | fagT sy
J woq far 6 ST WA (service) LT. services g fSrg¥ Technical

support and service, design, development of application, software, website,

study 3fe &1 HE BT 8 S W “"Software" :@ 2 U9 9 8 vl
TfFedaR marketable 8T & @ gl goods % I H AP ?ﬁg
transfer fobaT ST AdHar 21 39 fb"m( (Software development) o ford
&ad Technical expertise service B 3T client P & S =

8. g e 3 UETgel W Suce ReIS & AR Ui a9
¥ fafe aREr) Td o weermell & ford fd A Pl @1 goi faawer
ﬁ@%%%%mworkorderﬁmmﬁfﬁm-
STITIFATAR T2 & o8 Software B develop H¥ T 1l faba
AT & ud 39 for deveIOpﬁv_ﬁ T software, dpen market # fdshd
& R Suoe T8 B ¥ wd A & Sudl fma B o1 wedr 8
wifs fpll Ger a7 RIS fIMET § SMawd application @ ford Td
BIe 98 B P b ol software develop far ST 21 39 WRE
Wﬁ’ﬁw sewiceprovideriﬁﬁqﬁﬁwmmgwm
& ford fHA1 "developed” software B sale I8} B AT 8 e 98
TEd B FAaf sidl 2 |

9. &Tﬁweﬁa%ﬁgma@mﬁgﬂ: Fe fbar T g9 "Service"
& ford arfiemeft RT T service tax ST HRART AT & Td fd
"goods"Hﬁsale#ﬁmﬁwwaﬁmfﬁﬁgﬁwm

Hﬁﬁ'ﬁmwm%lé ‘
% AMAR..........5
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10,  afrenedt @ fgH afMNe 7 Im Ped A {6 9He @R
RrafRor AfIBR) BT SEFEAR WA IR fHaT T o R S
398 UEH ¥ R B o Ud yuas 5 @i B & deH
AR technical STTERUI g9 U development of software B B Bl
saleofgoodsWWW?@amW@Wﬁ?ﬁW
e NTed @ Sad aftta ST, @ waR § &3 1 fe @
W%W?Wﬁwwﬁiﬁﬂﬂ"software"iﬂwm
@ d7e marketable 8191 @1 Rerfd § 39 "goods" ae o @1 Aol
fem T 2, tRﬂunbrandedsoftwareTWﬁ“I'U:FHQT.*IT'\’@TUHT'%ITI

11, fagm ofwmee 1 @ua fhar f6 orfienelf gWT Software
development & o wX faat # "Providing support or development
services” 3ifdd Y U service tax IR frar T & SEfd @R
fRgtor srfder 3 H@l’qkm Jodldd P ﬁserviceaﬂl’( Gal
"Goods"WﬁWWWW?ﬁﬁwfﬁtﬁgl

12, fag free 3w fear 6 enfiamfl 1 & A1 urgs @1
customised software @1 fdha T8 fHaT 8 Wdfd AR faRor arferer
3 farfed ey § U8 oM ey oifha fFar & & srdvemedl g
customised software @1 AT HRA & TgA| ISHDI fasra forar 2
SN P frar 5 a7 Fuke afe w@d T g9 el A Ug
forspd oY foar & 5 ardfianef & dewrse fEefT Td application
&1 Bl el ¥ | SR B fhar 6 v PufRer e smew §
future goods I faepa W) gdraT & SEfdh Sl "goods" sale far 2,
a8 oy ¥ 8 gamr war R 9= dud fhar 6 erdiendt |
Software @ development @7 &R fhar o wafe = R sfger)
= 29 software development HTd BT 8 software DY sale AFT &, TTafb
S@ETQﬁ 3 faf=1 awarders §RT 9T tender H é‘( Tl's‘ Iat b I
Software development &I Hrd fhar %I fagrg ifiyes 1 UTEdl B
WWWWWWWWﬁStepWiSC@Wm%—

Requirement Team of System engineers have a series of meetings with
Study / Analysis the customer to understand their existing business process
and analysis the software requirements and to be
processes based on the meeting.

Systems Based on the requirement study and system analysis a
Requirements system requirement specification (SRS) report is prepared
Specification which includes the functional requirement of software,
(SRS) Preparation/ | Process Flow Diagrams, and Use Cases is prepared and
Submission/ submitted. A sign off on the report is taken through
Approval separpte meeting with customer.

[ Py s
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Software Design Based on the signed SRS report the software design is
prepared and a dumb prototype is prepared which includes
the dumb non working screen shots of all user interfaces
and processes. A sign off on the prototype is taken from

customer.
N  [Software | 'The signed and freezed prototypes are further developed | .
W%WMM@WXM?&’E&MQ%%* éfﬁvﬁﬁ%‘ﬁ:ﬁ*&#&% ‘%‘&*&gi%é%a \ﬂ,ié‘?rg‘{’gﬁigf%ﬁgﬁ?gwg%ﬁ?gé%‘ﬁ%‘aﬁé%ﬁgﬁ&iiﬁ&" WD
tested. '
user  Acceptance | The Software is demonstrated to the customer and a User
testing Acceptance Testing is done based on test date of
customer. A User Acceptance Certificate is taken from
customer.
Installation & | the Software is installed, Commissioned and configured
Commissioning on the server and client machines of the customer and is
made ready to use.
Master Creation Various Master data is collected and feed into the
software
Training ’ Training is given on the various functionalities and
: features of the software to various users of the customer.
Application Application users, patches and configurations are
Ménagement and | managed.
Administration
Application Application is maintained and required changes are made
Maintenance in the processes, forms and reports to meet the changing

requirement of the customer.

13, Sad o R @ W ¥ dud fhur & Software
development @ ®1d B 918 Gl software AT gIam € a8 ardrenel v
P1 property ¥ IR exclusively 39 awarder @1 property Bl & S
T @ oy Suardt gxit 2 Tg g8 Software ) 3T Pl sale B &
fordy ffifa =€l &1 2|

14 REm e S THER Seadd [rETedd & iy &1 98 AT
o7 fopar fOTAH unbranded software @ situs 3TN sale AT service
ferior @1 feepy f&ar AT —

“Thus, even unbranded software, when it is marketed/sold, may
be goods. We, however, are not dealing with this aspect and
express no opinion thereon because in_case of unbranded

software other questions like situs of contract of sale and/or

whether the contract is a service contract may arise.”

15. g4 |§|:§ U Imagic Creative (Pvt) Ltd. vs. Commissioner
Commercial Taxes (2008) 12 VST 371 (SC.) & fofa @1 garerm 41 faan
St e -
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“28.  We have, however, a different problem at hand. The appellant
admittedly is a service provider. When it provides for service, it is
assessable to a tax known as service tax. Such tax is leviable by
reason of a Parliamentary statute. In the matter of interpretation of a
taxing statute, as also other statutes where the applicability of article
246 of the Constitution of India, read with Seventh Schedule thereof
is in question, the court may have to take recourse to various theories
including aspect theory, as was noticed by this court in Federation of
Hotel & Restaurant Association of India v. Union of India [1989] 74
STC 102 (SC); [1989] 178 ITR 97 (SC); [1989] 3 SCC 634.

29.  If the submission of Mr. Hegde is accepted in its ent'irety,
whereas on the one hand, the Central Government would be
deprived of obtaining any tax whatsoever under the Finance Act,
1994, it is possible to arrive at a conclusion that no tax at all would
be payable as the tax has been held to be an indivisible one. A
distinction must be borne in mind between an indivisible eontract
and a composite contract. If in a contract, an element to provide
service is contained, the purport and object for which the
Constituting had to be amended and clause (29A) had to be inserted
in article 366, must be kept in mind.

30.  We have noticed hereinbefore that a legal fiction is created by
reason of the said provision. Such a legal fiction, as is well known,
should be applied only to the extent for which it was enacted. It,
although must be given its full effect but the same would not mean
that it should be applied beyond a point which was not contemplated
by the Legislature of which would lead to an anomaly or absurdity.

31.  The court, while interpreting a statute, must bear in mind that
the Legislature was supposed to know law and the legislation
enacted is a reasonable one. The court must also bear in mind that
where the application of a Parliamentary and a legislative Act comes
up for consideration; endeavors shall be made to see that provisions

of both the Acts are made applicable.

32.  Payments of service tax as also the VAT are mutually
exclusive. Therefore, they should be held to be applicable having
regard to the respective parameters of service tax and the sales tax as
envisaged in a composite contract as contradistinguished from an

indivisible contract. It may consist of different elements providing

for attracting different nature of levy...”
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16. mmﬁmmmﬁsmmmﬁm
Frd @ Teor fpY [ Td A T Siad B @ved b e 8 R
wmﬁg&ﬁﬁﬁwmﬁmﬁmwﬁaaﬁ
U fpaT ¥ Sad @l & ok W fage sfrye srderell J
arfiet TR bR @7 e far |

17. ﬁmﬁaﬁﬂﬂw#wwﬂzﬁwﬁﬁmﬁsmmzﬁ
waﬁﬁﬁﬁ@ﬁmﬂ?ﬁﬂmﬁaﬁéﬁwwﬁ

ﬁswaﬁaﬂﬁ%maéwaaﬁ%wﬁzﬁ%ﬁﬁﬁaﬁ‘

18, g afnee 3 o # U€ do fpar b enferell wi g
%) Customised software ! sale T8 @ o afed UTED o ure
Wworkorders@ﬁﬂﬁﬁ@ﬁ%mm?ﬁﬁmﬁ
Bdd software b development T BRI HRAT 2| g d¥8 customised
softwareaﬂﬁﬂmﬁﬂjﬁﬁfﬁwaﬁ@ﬁﬁmml

9. fRT @ R ¥ REM SU-Iue JAWEEE 7 i
AR @ frfa § ax td @ @ e a1 @ ol e el
fopar Tveg R @Y UG BRI B A0 Py Sl gareR Xovd
0 e WeR e &1 fae fdar |

20, ST uell @ gEd g T | wderor RarE, drer gqmen Aifes,
R PRor amdw den enfiene @ el MRl vd Suere |l
ST BT gy fhar T |

21, oad yRer § fare @ g W A & e erdemd 7 fafae
Tedl @ ford S Software development T #rd fHar 8 9% sale of

software © IT service of development of software 2|

2o TE YOl § fiarg & fofu & gd uEEel WROSueTe |der
Wmam%mwaam%mmmﬁmﬁméﬁ
ol Software @1 fafl fAdwMd &R SAd ATEHATIAR  SUGHR
qTHR F2aT oieT € 390 FRied @ BR IIER ksl BT W
Wﬁ?@l‘fwa%toolsiﬁfﬁmmm%mmﬁsofttools
DI testing PN SYART far AT 8 U4 developers team @ wufaffer
SRT BT & A @ gl fear wrar 2, gof |@gfe wR dar B
sourcemmﬁm%mmmﬁﬁwgl"
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23. Gﬁﬁﬂﬁwﬁqﬁmu@ﬁﬁﬁm?%mﬁm
= TRHT AR TGl B AEHAT TR "Software” B
ffor frar ofier 21 g9 Wr H gAEel W Sydel A aRer

HeTalt O GLADA, Infotech Corporation of Goa, Rajasthan Urban Infra
Development Corp. Ltd., UIT Kota, HZI1., Secure Meters Ltd., GMADA,
Bhatinda Development Authority, UIT Ajmer, VJalandhar Development
Authority, Patiala Development Authority agnfe & @ IR B

FgAPT TR URy 6 ude e | Sl aegdhdl R Software
development of E-Governance, Data Entry files, TRI Module, Web based
application development amfE IT Service 4 &1 e faam &1 39 w9
HR e H Service Contract for development of software, web based
application and application for various service @1 ®Td el @
e frar mar 21 erflenell g1 Suee FRIA T IXAGS H gcdd
Ted & o 996 WY & WA Ud secured use @ ford software
develop THa S & Rorge arderedl @1 technical team P BN T |
JJeroT Ud 918 ¥ gy <drael # A T WR W "Software” @ sale
B BT FIE yAOr e & afod gg THINE B f SRt TGN HRTTd
Ud 3= UTEDT A software development &1 P Iy fear a1 vd 98
Software B S¢ TR A WA @ R & @R F o 2, 3w e
e @ ford AT software, saleable and marketable goods I8 § 1 39
RRURY BT A Seead R A TIEl dadcHl |fde a9
we dfe suwsy & vl 7 W far § & -

"We are in agreement with Mr. Sorabjee when he contends that there
in no distinction between branded and unbranded software.
However, we find no error in the High Court holding that branded
software is goods. In both cases, the software is capable of being
abstracted, consumed and use. In both cases the software can be
transmitted, transferred, delivered, stored, possessed etc. Thus even
unbranded software, when it is marketed / sold, may be goods. We,
however, are not dealing with this aspect and express no opinion
thereon because in case of unbranded software other questions
like situs of contract of sale and / or whether the contract is a

service contract may arise.”
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24, Sad frofg # gy wee fhar T 2 & unbranded software ®
development & Al § ISP situs BT URIEUT T W B wa%
serv1cemmgoodsmﬁﬂfﬁﬁmwm%\l sﬁﬁﬁézﬁ
g WA eeies Sod AR & AW wEH aedl W faarg
g9 W $Hux gfofd "Sasken Communication Technologies” @ YHol H
1 fota qof g & @ fear T -

"11. From the aforesaid judgment, it is clear that a software is
"goods" as defined under Article 366(12) of the Constitution of India
and therefore, there is no dispute about the said legal position. But
the question for consideration in these cases is, whether a
contract that is entered into for developing a software, is it a
service contract or a composite contract including service and

sale of goods.

12.  The Apex Court after holding that even unbranded software
when it is marketed/sold, may be goods, made it very clear that,
in the aforesaid decision, they are not dealing with this aspect and
expressed no opinion because in case of unbranded software
"whether the contract is a service contract" or "contract of sale
is also involved", may arise. That is precisely the question that has
to be decided in these cases. Therefore, the said judgment do not
come in the way of this Court going into the said question, as the
Supreme Court has not expressed their opinion on the said issue.

Therefore, the field is open.

the contract, but on the balance sheet. The balance sheet in these
cases disclose that the assessee has incurred an expenditure of Rs.
183.19 lakhs towards software expenses, which according to the
revenue is the consideration paid by the assessee for purchase of
software. The assessee points out, in the very balance sheet, they
have spent a sum of Rs. 21,404.07 lakhs towards salaries and bonus.
It is the specific case of the assessee that the software expenses
referred to therein is the software which they have purchases and
used as a tool in the development of a software according to the
specification of the customer. It is not a software on which they have
made any improvement. Having regard to the amount mentioned in
the balance sheet, towards salaries and bonus, the amounts spent on
purchase of software will be less than 1% of the amount spent on

"7 ... Th fact, reffancé is placed by the revenue not on the terms of
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salaries and bonus. Their specific case is that they have developed
a software to meet the requirements of their customer, which
software at all point of time, exclusively belonged to customer.
There is no sale of software involved in the entire transaction.”

05, Qo e wdwer d demeid Y W e e
Iuvadral g1 R T Tender AT work order 3TAR arqrerredf =
TRl @ ol @i vd SUERT & ol S9d! ATITISHATIR Ud
I B ERI SUALT HE TS GIARI FIAR AILAD application &
ford software / prografne &1 development fhaT g forad amdrameil =1
Software development N [ar e g A b Eﬁl’&; Marketable
software @I sale &I Trg 2| g8 Ieol@ 2 & S sl 3
Branded packaged software P sale R 377 folt faare & VAT ENE
R P H S T 8, odfe fafr ymEdt @ o Software
development BT "HaT" TR WG SRT bl 2 Gl Bﬁfﬁ Tq faferes 2|

26. SRTIAR I8 frofg fsar s & 5 ardiemedt gRT software
development &1 fhaT AT HIY Hadl service 2 UG 59 service 9 UIE®H
Eﬁ%ﬁﬁsoﬁwaredevelopm%wwmww@?ﬂmgl
3 e ARl BIE "software” FAHY AP Ay TE BRI T,
gfeds dddl Development of software &1 8 Pl P B, Berd: service
® o ) Je AN & T8d SRV el fhar S |wedr| S
e R HEA SoaaH raTerd @ TCS @ webkor H fad T
frofg d fRen-—fdet @ dga A difcs ST RTAd ERT
Sasken Communication Technologies 3 folg & eale # Sad @A
g 39 fig W e vd SuRdg B | sdienell @aEn @l
il WeR &) T £ Td oRIfUd PR Td =T ST B I 2 |
FR B STa H IR T AU B S © Wele: IR BT 3T
T B el oY A qfe @) ol 2
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