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The provisions of section 78(5) of the Act clearly stipulate and envisage 

holding of such enquiry irrespective of the requirement of ST- 18A being there or not. 

In the .absence of any such enquiry held by the Assessing Authority, the penalty in 

question was clearly unsustainable in law. Therefore, in the opinion of this Court, even 

though the appellate authorities were not justified in taking up the determination of the 

aforesaid question of law as to whether the veneer boards purchased by the assessee 

fell within the relevant entry of the notification or not. and the, penalty Under Section 

78(5) of the Act could not he imposed on the assessee after the decisi©n . of such . 

question of law." 



3.CTO. AE, Udaipur Vs. Viral Filaments Ltd.. Jaipur reported in (2010) 13 

VAT Reporter 163 Raj.). 
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.....................................Secondly, on the factual matrix also, this court is satisfied that no 

penalty could be imposed on the respondent-assessee for the alleged breach of the Rule 

53 even if one were to conclude that such a requirement Was, there in law for th 

assessee to furnish these declarations. In D.P. Metal's case (supra). the Hon'ble Apex 

Court in para 30 delineated the need of providing opportunity to the assessee in such 

cases in compliance with the principles of natural justice, where declarations were 

found to be deficient or absent. It is true that in subsequent judgement in the case of 

Assistant Commercial Taxes Officer Vs. Bajaj Electricals Limited reported in (2008) 

17 VST 436 (SC), where the declarations in Form No. ST-18A were found to be blank, 

it was held that it amounted to a breach of provision of section 78 (2) of the Act 

attracting the penalty Under Section 78(5) of the Act nonetheless, the..requirement of 

giving such opportunity to the assessee as held in the D.P. Metals case (supra) has not 

been done away with in the subsequent judgement in the case of Bajaj Electricals 

(supra) and Guijag Industries case supra)." 
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