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12. 	31)c1 	cpM4.) 	3T1rT 	 fj f:45 3Tt~4  

TT 	clif 5T 	t fcPLj 1i TrqT t 	f4qm u4 r4 fl  

&q 	 * fr fi 'TTM 	cçj 

1I'1 	tç11j 	J4J 	 -4I1cP 	 ef t 	fro 	T 31ce1cj fii 

T fT&4 4imtq \3c1cftI -'1RlIc 	 T[ fn fe:- 
"Whether sale of pledged ornaments for consideration falls in the course of trade 
or business of the bank. It is no dout true that banks have to act on instruction of 
the borrower. In the present case, we are not concerned with the provision of 
section 176 of the contract Act, 1872. We are concerned with the definition of the 
word "sale" under the 1963 act. When a bank sells the pledged ornaments it is 
not acting as an agent of the borrower even under the 1949 Act. When the bank 
sells the goods pledged with them they do not act as the agents of the borrower. 
As pledgees, the banks, acting under section 176 of the contract act, 1872 have a 
right to sell the goods. That sale is not as agents but that sale is in exercise of the 
statutory power under the 1949 Act. No doubt the sale is on behalf of the pledgor, 
however the sale is in exercise of the statutory power (Dy. CCT v. A.R.S) 
Thirumeninatha Nadar Firm (1968) 21STC 184 (MAD). To the same effect is the 
judgment of the Punjab and Haryana high court in high channel video v. enclave 
electronics (1999) 116 ST C 131 	(P&I1).Further, on reading the provisions of 
the 1949 Act, one finds that every bank is required to maintain its balance sheet 
in form 'A' of the Third schedule quoted above. The prescribe form indicates 
that non-banking assets acquired by the banks even in satisfaction of claims,are 
required to declare their holdings. The prescribed form of balance sheet indicates 
that banks are required to show on the asset side non-banking assets acquired by 
them in satisfaction of claims. Similary, in form 'B' of the Thired schedule under 
profit and loss account, banks are required to show income from non-banking 
assets and profit from sale of such assets.In our view,therefore sale of pledged 
assets takes place in the course of banking business.Therefore as stated above,the 
banks in selling the goods pledged to them did not act as agent of the 
borrowers/pledgors and that their sale was in exercise of statutory power under 
the 1949 Act.Further in our view it is no dout true that under section 8 of the 
1949 Act. banks are .prohibited from trading in goods. However if one reads 
Section 8 along with the third schedule to the 1949 act it is clear that dealing in 
non-banking assets is a banking business and the expection made in section 8 
which allows banks to realize security and which allows banks to engage in trade 
in order to realise security, falls within the banking whenever undertaken. When 
a pledged article is old in an auction, the bank recovers not only its dues but also 
recovers interests and its other charges.This realisation falls within the 
parameters of the Third schedule to the 1949 Act. In the circumstances,we are of 
the view that sale of pledged ornaments falls within the course of banking 
business under the 1949 Act. In the circumstances, such transactions are taxable 
under section 2(viii) (q) read with section 5 of the 1963 act. We also find merit in 
the contention advanced on behalf of the department (the respondents here in) 
that the very object of the kerela finace act 1998 was to introduce clause (g) in 
section 2 (viii) in order to get over the judgments of the highcourt which took the 
view that sale of pledged goods did not fall in the course of banking business. We 
have quoted clauses (g). That clause makes it very clear that even if the sale of 
pledged ornaments takes places outside the banking business, the 1963 act would 
cover even such transaction. 
Therefore once such transaction fall under said 1963 act.banks become "dealers" 
and they are liable to pay sales tax under the said 1963 Act. It is true that the 
definition of the word "sale" under section 2(xxi) of the 1963 act does include 
mortgage,hypothecation.charge or pledge, however the important point to be 
noted is that the definition of the word "sale" under the 1963 act is not the same 
as under section 	 A 

Ic1I ........................9 
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2(xxi) in the 1963 act is very similar to section 2(g) of the central sales tax 
Act,1956 which is held to be having a very wide meaning as compared to the 
definition of the word "sale" in section 4 of the sale of goods Act, 1930 (State of 
Maharastra v. Embee Corp. (1997) 7SCC 190). Further when charges or pledge is 
enforces that enforcement is by way of sale of the pledged or hypothecated goods; 
that sale is for consideration and, therefore, it falls within the ambit of section 
2(xxi) of the 1963 act." 

13. __ 

* 	 f 
zft 4 4 9I1 ET[ v3ct1 	tz I- 	 TI 
14. 3i')c'ti 	II 	 3tzlc1 - 	1IIc 	T 	i~ 	FT (1966) 17 

489 	9I1 fTO GfrIIHT JZT 	 fruf 
*J fio zr 3TZT 	J , 	 tt 

"We are accordingly of the view that the intention of the appellants in obtaining 
the higher purchase and the allied agreements was to secure the returned of loan 
advanced to their customers, and No real sale of the vehicle was intended by 
the customer to the appellant." 

15. 	f lcPI \3cfd 	IT1cp 	J.-çj 	*f1 	3f19T 	TT 	cii *ciIt 

f 	uj 	 iq7 	 ufl 	ciTI &q c& 
c 	 1 	TT 1T ffJ c 	-cT)7 Hff: ci FT 	 it qqt 

* 	fi iftA * ctui zr 1N1'- 4 	j'j 	It 

itti-o 1j 	T5 fT0 	 iflcii1c fcicj * &FT tf 	4i 

16. 2010 NTN (Vol.44)-368 [WEST BENGAL TAXATION TRIBUNAL] 
ICICI bank ltd. v/s Joint commissioner,sales tax, central section Kolkata and others 

"Dealer - definition scope of 
- banking companies as well as non-Banking 

finance companies are dealer under section 2(11)-baning companies as well as non 
banking finance companies are dealers under section 2(11) of West Bengtal Value 
Added tax 2003 and are liable to pay tax on the sale of hypothecated goods/vehicles for 
satisfaction of calims under the Hypothecation agrrement. 

Whether banking companies/Non banking companies are dealer under 
section 2(11) of west Bengal value added tax 2003 and liable to tax when have sold the 
pledged goods though for satisfaction of their claim" 
17.  

Tv cij 	5T 	: f 	f 	qf 	ri 31T 	T1f-TT fr 

* T2T 	fr 	1f * cii zr 1ii - 	\tticiIf 	iicIZ1 it -iiFp 

iflct 	i-dt 	r 	ij w1i1 c.i(4I') q r 9t fc1l 	c çg * 
I if I \itfUT t ftrqzF t I 
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18. J 	 T 17 * T3TTT tZ PRM, 2006 * 1i 18 &rm 
T 	t c1 1H \3CM 11ii 	3ici4ci ?t 

II tU 

c1I.j 	Ri TFqT 2.111 IWq t 321 U4 c4 6 	]T 	T 

c1Ij' 	&tfT -;TM 	 T1T 2111 3AIrM4 	3T1.Th1T k 	* 
i* fii fcF ZT4, cii2ff 	wit :5fT 	cç 	c4 	51 R1N1 1I 

2.11, 	cPkUI 3t t 	cPcil Gl1cI 	t, 	T 	t slI'1cPI 	dI2 

eiII) 	 PIi 1b.ii 3iiI 	C1I211 	t 30 tr S1,c1 1Th1 

3r 'i.iiei * -i{cp 	Ic1 (2007) 10 )H) 535(TE.) 

Etd'~ 	ZF 	 Mfft[ 14T.LiI t f 	—All Transaction dully 

recorded in books of account- no mala fide intention of not paying tax-Mere rejection 

of explanation of assessee as not acceptable does not attract penalty- 

19. 1cPLl '.flIkI') m Ic11'R1'1 # _;:t _4 i1i 	It-c14l 31IIY°I 51 T1 *, 
r tr4 	 tzcii-ivqviIeiI * Plu1 (2009) 23 c1) 249 31 cwII c. 

I)cPc"1 -lI1 	3ITt5 dIc'11I' 	41 3Y 	ciki 43 	4 '[ 158, 

ii 	ic 	 TT t.uRci Pu1,aTtW '4s'qi 

1320/2013/R-I) #F&it 9141 1ii4i 	fio 1IUf1 1.-iict, 26.06.2014 i•rr 

Z ti 3fftli 4f,%qi 6N19 itd ffti ce1I 7 	H1 621 -jI'14l4 cle1I 34 

* 	II1CP 	Ic1 * 31I 3 i 	c4(45I) * '11*c1 	icii' 

20. Wffcf * f_;: 	R i'i'- 	3z1ci11 	iii'ii * Pu1 (2009) 23 CI1 249 31 

	

19I1 	3If'1 	 tqu 3T'. 	ci)c 41 43 t1I 4 1f 158 ZF 

I1Idk t:— 
"So far as the question of penalty is concerned the items which were not 
included in the turnover were found incorporated in the appellant's account 
books, where certain items which are not included in the turnover are 
disclosed in the dealer's own account books and the assessing authorities 
includes these items in the dealers' turnovers disallowing the exemption 
penalty cannot be imposed. The penalty levied stands set aside." 

3[: 411 'i4) q 'Ic1 -11 qIcI1) 1T 4i'-Ici WqR2ff * 31IcP # 3ii')Ilci 

iiRci 	T* 3'-1I*c1 1bi 'sthll f1fP 	Sic)c1 	R1T t I 3[: 	iiRciii * fPj 

3TfEI5T 	fu 	q r 	ii 	c)cpI' R1i iflçjJ t I 

17. 	q- c1c1: \3)ctc1 Rz-j tf fqu * zuii tR 

3I11k TY 	r 	I i * 	tR 	cP I 	5i I 	 ii Rd ui * RVS q 

m sjllc!i) ti 
puf 	1R1I I[Z1TI 
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