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[fT ¶r 	 I * 	 TT 18(2) 	311ttt 

7.  

HT tT T--rSz tau 	11T fi 	41'T t 3IQT 

8. 3Iitt. 	1 	1TT 10 	f 

TFT 10. Burden of proof. — 

The burden of proving that any sale or purchase effected by any person is 

not liable to tax for any reason under this Act or to prove for entitlement of input 

tax credit on any purchases, shall be on such person. 

fr' m—ftam 4fl irt 	r i ifTr ttfrr wzw i t 

9. Input Tax Credit 	'I ZF1 	t 3fPT it .1TT 18 (2),(3) 

18. Input Tax Credit. - 

(1) 

(2)The claim of input tax credit shall be allowed on the tax deposited on 

the basis of original VAT invoice within three months from the date of 

issuance of such invoice. However, claim of input tax credit of the additional 

tax deposited may be allowed on the basis of VAT invoice which has been 
issued subsequently in compliance with the decision of any competent court 
or authority, showing the tax at higher rate. If the first original VAT invoice 
is lost, input tax credit may be allowed on the basis of a duplicate copy 

thereof, subject to such conditions as may be prescribed. (This amended 
provision has been substituted in section 18(2) of the original 
Act vide The Rajasthan Value Added Tax (Amendment Bill 2009) Bill no. 8 

of 2009 which has given retrospective effect from 01-04-06) 

(3) 	
Notwithstanding anything contained in this Act, no input tax credit 

shall be allowed on the purchases - 

4 
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(i) from a registered dealer who is liable to pay tax under sub—section (2) of 

section 3 or who has opted to pay tax under section 5 of this Act; or 

(ii)of goods made in the course of import from outside the State; or 

(iii) where the original VAT invoice or duplicate copy thereof is not 

available with the claimant, or there is evidence that the same has not been 
issued by the selling registered dealer from whom the goods are purported to 

have been purchased; or 

(iv) of goods where invoice does not show the amount of tax separately; 
or 

(v)where the purchasing dealer fails to prove the genuineness of the purchase 
transaction, on being asked to do so by an officer not below the rank of 
Assistant Commercial Taxes Officer authorised by the Commissioner. 

	

10. 	\3Lq1 fl 	miT 	rn 	* f5 cII 	T1 31T4. 
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II. 	.lcPk Non-Obstante Clause it 1 -09 # 111-F4)q 	iII6lIg 34 

	

viiti m tr 	1 * Pi4.i (2006) 148 	 356 icRqi nr  ft 

	

1N 1i9 iiici 3iim, k'i -8cNl, 	IilIg 	3TT 4 PI -'1 TM 

iIL'iIL5i•I&lLift 

"Having given our anxious considerations to the various submissions made 

by the learned counsel for the parties, we find that Section 7-D which provides for 

composition of tax liability, starts with a non-obstante clause. A plain reading of 

Section 7-D of the Act shows that an option has been given to a dealer who is 

covered by a scheme issued by the State Government from time to time to opt for 

payment of lump sum amount in lieu of the amount of tax. It excludes the 

applicability of other provisions of the Act which deals with the assessment and 

payment of tax. A non-obstante clause, as observed by the Apex Court in the 

case of State of Bihar v. Bihar M.S.K.K. Mahasangh and others, AIR 2005 SC 

1605, is generally appended to a section with a view to give the enacting part 

of the section, in case of a conflict, an overriding effect over the provision in 

the same or other Act mentioned in the non-obstante clause. It is equivalent to 

giiiig__. 
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saying that in spite of the provisions or Act mentioned in the non-obstante 

clause, the provision following it will have its full operation or the provisions 

embraced in the non-obstante clause will not be an impediment for the 

operation of the enactment or the provision in which the non-obstante clause 

occurs. 

12. -iiitT 31I 3EI 4I'lI 	 'iii—ti * 

cIrci (1965) 16 	ft 271 (ilii) 4l'IeiIe1 V1Iei 19i1 

- i Pii-.i PIL41 Mftff 1i Tff  t :-.- 

"Even as regards proprietary interest it was held as early as 1899 in 

Prosunno Coomar Roy v. The Secretary of State for India in Council, that any 

conduct of a Government servant in violation of his duty, will not operate as 

estoppels against Government. This principle has been followed in Secretary of 

State for India v. Faredoon Jijibhai Divecha 5, where it was held that the mistaken 

interpretation of a grant by officers of Government and the consequent mistaken 

acts would not operate as estoppels as against the Crown. Here, it has been found 

as a fact that persons who had no business at all succeeded in obtaining 

certificates of registration from the Sales Tax Authorities either due to the 
negligence or with the connivance of the Sales Tax Authorities and hence the 
grant of certificates of registration to them should be held to have been made 
by mistake. The Sales Tax Authorities had no jurisdiction to grant such 
certificates to fictitious persons or to persons who had no business. Hence 
though these persons may technically be said to be holders of registration 

certificates, nevertheless, in the eye of law,' they cannot be held to be 
registered dealers because they have not been "validly" registered under the 

provisions of the Act and any mistake committed by the subordinate officers 
of the Sales Tax Department either due to negligence or due to collusion, 

cannot, on general principles, operate as estoppels against Government. 

13.  

"After extracting the quote from "Maxwell on The Interpretation of 

Statutes", 10th Edition at page 381 and observing that it is for the Court to 

ascertain the real intention of the Legislature by carefully examining the scope of 

Statute, in AIR 1961 SC 751 [State of U.P. and others v. Babu Ram Upadhya], the 

Hon'ble Supreme Court held as under:- 

c'lIIc1I".. ............... 6 
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1 29. The relevant rules of interpretation may be briefly stated thus: When a 

statute uses the word 'shall', prima facie, it is mandatory, but the Court may 

ascertain the real intention of the legislature by carefully attending to the whole 

scope of the statute. For ascertaining the real intention of the Legislature the 

Court may consider, inter alia, the nature and the design of the statute, and the 

consequences which would follow from construing it the one way or the other, 

the impact of other provisions whereby the necessity of complying with the 

provisions in question is avoided, the circumstance, namely, that the statute 

provides for a contingency of the non-compliance with the provisions, the fact 

that the non-compliance with the provisions is or is not visited by some penalty, 

the serious or trivial consequences that flow therefrom, and, above all, whether 

the object of the legislation will be defeated or furthered." 

14. 5T riT I5 	T 3T 
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16. fcf 	
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3EJ Th11T * 	TfTEl5 	TT 65 	TeL1F. 260 1I11 tU 	 j{1[ 

31T 	(1t.) 	T 20 	15T 

The White Paper circulated by the Empowered Committee of State 

Finance Ministers furnished the following rationale for the introduction of VAT: 

"In the existing sales tax structure, there are problems of double taxation of 

commodities and multiplicity of taxes, resulting in a cascading tax burden. For 

instance, in the exiting structure, before a commodity is produced, inputs are first 

1'IIc1I' ................7 
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taxed, and then after the commodity is produced with input-tax load, output is 

taxed again. This causes an unfair double taxation with cascading effects. In the 
VAT, a set-off is given for input tax as well as tax paid on previous purchases. In 
the prevailing sales tax structure, there is in several States also a multiplicity of 
taxes, such as turnover tax, surcharge on sales tax, additional surcharge, etc. With 

introduction of VAT, these other taxes will be abolished. In addition, Central sales 
tax is also going to be phased out. As a result, overall tax burden will be 

rationalised, and prices in general will also fall. Moreover, VAT will replace the 

existing system of inspection by a system of built-in self-assessment by the 
dealers and auditing. The tax structure will become simple and more 
transparent. That will improve tax compliance and also augment revenue 
growth. Thus, to repeat, with the introduction of VAT, benefits will be as 

follows: 

U a set-off will be given for input tax as well as tax paid on previous 

purchases 
U other taxes, such as turnover tax, surcharge, additional 

surcharge, etc., will be abolished. 

U overall tax burden will be rationalised. 

U prices will be self-assessment by dealers 

U transparency will increase 

U there will be higher revenue growth" 

In order to examine the controversy raised in these writ petitions and to test 

the validity of the impugned provision, a birds eye view of the design of the VAT 

Act, its concept, coverage, the compulsory requirement to be complied with and 

other relevant details has to be looked into." 

Therefore, the net effect of the VAT system is to rationalise the tax 

burden and bring down in general the price level, stop the tax rate war, and with a 

view to bring in simplicity and transparency in the tax structure thereby 

improving the tax compliance and eventually to ensure growth the revenue. 

The above in broad terms is the concept of VAT." 

""Input tax credit", which is in the nature of the concession or indulgence, 

could be availed only in the manner prescribed under Section 19. The law is well 

settled that the person, who claims exemption or concessiOflal rate, must obey and 
fulfil the mandatory requirements exactly. Unless there is strict compliance with 
the provisions of the statute, the registered dealer is not entitled to claim input tax 

credit. 
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