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6. Liability to tax on inter-State sales - |
(L) ciciiidinva :
(2) Notwithstanding anything contained in sub-section (1) or sub-

section (1A), where a sale of any goods in the course of inte'r-
State trade or commerce has either occasioned the movement of
such goods from one State to another or has been effected by a
transfer of documents of title to such goods durmg thepr
movement from one State to another, any subsequent sale
during such movement effected by a transfer of documents of
title to such goods,- |

(a) to the Government, or |

(b) to a registered dealer other than the Government, if the goods ate
of the description referred to in sub-section (3) of section 8, shall
be exempt from tax under this Act :

PROVIDED that no such subsequent sale shall be exempt from tax und r
this sub-section unless the dealer effecting the sale furnishes to
prescribed authority in the prescribed manner and within tH
prescribed time or within such further time as that authority may, f¢r
sufficient cause, permit, -

(a) a certificate duly filled and signed by the registered dealer from
whom the goods were purchased containing the prescribey
particulars in a prescribed form obtained from the prescribeF
authority; and

(b) if the subsequent sale is made—

(i) to a registered dealer, a declaration referred to in clause (al)
of sub-section (4) of section 8, or ‘

(ii) to the Government, not being a registered dealer, a
certificate referred to in clause (b) of sub-section (4) ({f

Section 8:
PROVIDED FURTHER that it shall not be necessary to furnish thp
declaration or the certificate referred to in clause (b) of the preceding
proviso in respect of a subsequent sale of goods if, -

(a) the sale or purchase of such goods is, under the sales tax law of
the appropriate State, exempt from tax generally or is subject to
tax generally at a rate which is lower than four per cent (whether
called a tax or fee or by any other name); and

(b) the dealer effecting such subsequent sale proves to th

- satisfaction of the authority referred to in the preceding provis
that such sale is of the nature referred to in clause (a) or clauq
(b) of this sub-section.
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"On perusal of the above it provides that if the goods in
movement other than exempted goods are without documents or are
not supported by documents as referred to in sub-section (2) lbr
documents produced appears false or forged then in that eventuality
the assessing officer is empowered to impose penalty under section
78(5).

On perusal of facts, noted earlier, in my view on the basis of
evidence on record, the penalty has been rightly sustained by the
Rajasthan Tax Board, inasmuch as when the goods did not reach
even Bharatpur by the late evening of August 18,1997 or eariy
morning of August 19,1997 then no occasion arose for the assessee
to have issued bill on August 18,1997 at Bharatpur. Even prima facie
this fact is sufficient to hold that the documents were not correct or
full proof, the fact remains that the driver as per his version had been
got delivered the bills at the (toll tax) by someone from the
assessee’s side and even the driver was not aware as to who handed
over the bills/bilty relating to Balotra party.

Though it is true as contended by the counsel for the
petitioner that penalty under section 78(5) or for that matter any
penalty cannot be imposed on mere conjunctures or surmises br
assumption and presumption but the present case appears to be not
one by which the penalty was imposed by the assessing officer on
conjunctures or surmises or assumption and presumption and
sustained by the Tax Board. -

On perusal of the facts, noticed earlier it has also come qn
record admittedly that the bill clearly states the goods to be sales tax
paid (STP) whereas at the time when the goods were dispatched, |it
was not tax paid and even the bill does not clarify that the value was
inclusive of sales tax. In may view these vital discrepancies noticed
by the Tax Board and the assessing officer that the bills were not
proper, is sufficient to hold that there was violation of section 78(5)
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of the Act so as to impose penalty:un_der section ‘78(_-5)-':0f the RST
Act. During the course of arguments the court inquired from the
counsel for the petitioner to provide copy of the said T.P. receipt for
perusal but he was unable to produce the same.

In my view, the judgments relied upon by the counsel for
the petitioner, certainly lay down that penalty under section
78(5) cannot be imposed on conjunctures or surmises but the
facts which have come on record and noticed earlier I come to
the conclusion that the penalty has been imposed on account of
vital discrepancies noticed by the assessing officer on
investigation not only from the driver of the vehicle but als:o
from the owner who appeared in person before the assessing
officer as well as the documents produced in my view, the order
of the Tax Board is well reasoned and the penalty was rightly
upheld by the Tax Board."
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