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A - A banker realizing the principal amount landed along with the outstanding to a
borrower is not liable to pay tax as per the provisions of Rajasthan VAT Act,2003,
while it realizes outstandinig dues by liquidation of the hypothecated security interest
in assets(vehicles) on the instance of the distressed borrowers i.e. liquidation of the
vehicales of borrower as a constituent attorney of borrower who has already suffered
RVAT at the time of purchase of vehicle.

B- Whether a bank sought to be vested with liability under the RVAT Act of 2003
is a dealer or not, also as to whether the transaction in issue which is sought to be
vested with tax under the RVAT Act of 2003 is a sale or not and if so at whose
instance i.e. wherher of the registered owner(borrower) or the financer(bank) of the
vehicle. :
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Therefore, the answer to the question is that:-
1.That the applicant bank is a dealer,
2. The sale is being effected by the applicant banlk ;
3.The applicant bank is liable to pay tax under the prowsmns of RVAT
Act,2003

Considering the judgment of Supsreme Court in Federal Bank Ltd v/s State of |

Kerala {2007} 6 VST 736(SC); {2007} 4 SCC 188 and West Bengal Taxation
Tribunal in ICICI Bank Ltd. v/s Joing Commissioner, Sales Tax, Central Section
Kolkata and others 2010 NTN(Vol.44) 368 and also the opinion given be the State
Level Departmental Committee, it is determined that the vehicle is being sold by the
bank and not be the borrower and while doing so bank cannot be treated as an agent
of the borrower because the vehicle is not being sold at the instance of the borrower
and the property is goods never belongs to the borrower. Therefore, the parties to

such a sale are the bank and the prospective buyer. Thus, there is not doubt that the |
sale of the hypothecated/attached vehicle is being made by the bank, hence the bank |

is liable to pay tax.
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1- Federal Bank Ltd. And others v/s State of kerela and others [2007] 6 VST 736 (SC)

2- Government of A.P. and another v/s Corporation bank v/s [2007] 6 VST 755 (SC)

3- Sundram Finance Ltd v/s State of Kerala and anather [1966] 11VTC Page 489 (SC)

4-Tata Moters Ltd. v/s Asstt. Commissioner of Sales Tax Order dated 8-10-2013 [Kolkata High Court]
5-Indusind Bank Ltd. v/s State or Rajasthan & Ors. Order dated 28-9-2012 (RHC)
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Whether sale of pledged ornaments for consideration falls in the course of
trade or business of the bank. It is no dout true that banks have to act on instruction of
the borrower. In the present case, we are not concernerd with the provision of section
176 of the contract Act, 1872. We are concerned with the definition of the word
“sale” under the 1963 act. When a bank sells the pledged ornaments it is not acting as
an agent of the borrower even under the 1949 Act. When the bank sells the goods
pledged with them they do not act as the agents of the borrower. As pledgees, the
banks, acting under section 176 of the contract act, 1872 have a right to sell the
goods. That sale is not as agents but that sale is in exercise of the statutory power
under the 1949 Act. No doubt the sale is on behalf of the pledgor, however the sale is
in exercise of the statutory power (Dy. CCT v. A.R.S) Thirumeninatha Nadar Firm
(1968) 21STC 184 (MAD). To the same effect is the judgment of the Punjab and
Haryana high court in high channel video v. enclave electronics (1999) 116 STC 131
(P&H).Further, on reading the provisions of the 1949 Act, one finds that every bank
is required to maintain its balance sheet in form ‘A’ of the Third schedule quoted
above. The prescribe form indicates that non-banking assets acquired by the banks
even in satisfaction of claims,are required to declare their holdings.The prescribed
form of balance sheet indicates that banks are required to show on the asset side non-
banking assets acquired by them in satisfaction of claims. Similary, in form ‘B’ of the
Thired schedule under profit and loss account, banks are required to show income
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from non-banking assets and profit from sale of such assets.In our view,therefore sale
of pledged assets takes place in the course of banking business.Therefore as stated
above,the banks in selling the goods pledged to them did not'act as agent of the
borrowers/pledgors and that their sale was in exercise of statutory power under the
1949 Act.Further in our view it is no dout true that under section 8 of the 1949 Act.
banks are prohibited from trading in goods. However if one reads Section 8 along
with the third schedule to the 1949 act it is clear that dealing in non-banking assets is
a banking business and the expection made in section 8 which allows banks to realize
security and which allows banks to engage in trade in order to realise security, falls
within the banking whenever undertaken. When a pledged article is old in an auction,
the bank recovers not only its dues but also recovers interests and its other
charges.This realisation falls within the parameters of the Third schedule to the 1949
Act. In the circumstances,we are of the view that sale of pledged ornaments falls
within the course of banking business under the 1949 Act. In the circumstances, such
transactions are taxable under section 2(viii) (q) read with section 5 of the 1963 act.
We also find merit in the contention advanced on behalf of the department (the
respondents here in) that the very object of the kerela finace act 1998 was to
introduce clause (g) in section 2 (viii) in order to get over the judgments of the
highcourt which took the view that sale of pledged goods did not fall in the course of
banking business. We have quoted clauses (g). That clause makes it very clear that
even if the sale of pledged ornaments takes places outside the banking business, the
1963 act would cover even such transaction. Therefore once such transaction fall
under said 1963 act.banks become “dealers” and they are liable to pay sales tax under
the said 1963 Act. It is true that the definition of the word “sale” under section 2(xxi)
of the 1963 act does include mortgage,hypothecation.charge or pledge, however the
important point to be noted is that the definition of the word “sale” under the 1963 act
is not the same as under section 2(xxi) in the 1963 act is very similar to section 2(g)
of the central sales tax Act,1956 which is held to be having a very wide meaning as
compared to the definition of the word “sale” in section 4 of the sale of goods Act,
1930 (State of Maharastra v. Embee corp. (1997) 7SCC 190). Further when charges
or pledge is enforces that enforcement is by way of sale of the pledged or
hypothecated goods; that sale is for consideration and, therefore, it falls within the
ambit of section 2(xxi) of the 1963 act.
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q U FEl § fh— We are accordingly of the view that the intention of the
appellants in obtaining the haiger purchase and the allied agreements was to secure
the returned of loan advanced to their customers, and No real sale of the vehicle

was intended by the customer to the appellant. :

39 USR Sad e g § Sad 9 A et g’ a9
Trafie R & @ TS off Afe 37 wwwl § S W e fulko
AR B i 1 L G e B B e 2 = e R 1 <1 | B A
A qEA AU Feol H DR A8 DI LY AU TAH HRAT IR, G-
qE B UG B IS 99T B TAT Bl B TH W MRS I AT B |

— S TAR.........10




— 4y = 3T HEAT—2066 /2012 / SAYR
$H PRU 9qd DY B T2 T UBON b a2 H B BN B BRUT 9
A Swad el © e g hevd d@ folo 9 o=y A
mﬁﬁﬁ@ﬁzﬁaﬂaﬂwgﬁwtﬁ!ﬁﬂﬁozﬁﬁrﬁummﬁ

FAER S BT DIy Bracl el Hewr 21
2010 NTN (Vol.44)-368 [WEST BENGAL TAXATION TRIBUNAL]
ICICI bank ltd. v/s Joint commissioner,sales tax, central section Kolkata and
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“Dealer — definition scope of — banking companies as well as non-Banking
finance companies are dealer under section 2(11)-baning companies as well as non
banking finance companies are dealers under section 2(11) of west bengtal value
added tax 2003 and are liable to pay tax on the sale of hypothecated goods/vehicles
for satisfaction of calims under the Hypothecation agrrement.

Whether banking companies/Non banking companies are dealer under section
2(11) of west Bengal value added tax 2003 and liable to tax when have sold the
pledged goods though for satisfaction of their claim”

arfremeff Yo 9e AfiffaH @ ed Ster & g # 8
1T B e goe drenl &1 YA: fawd, fash o aRwmer § FEi armeh 8
39 faeg r9a arfiameff eaer® wo & fEEwT 7 O I e g
Ier 5 & S T 31 USNOll @ 92 9§ S B @ PR 9 AFAR
IoE e B We g bevd 96 oo & o @1 <@d gy
f srfiemefl @ AR ¥ wga e R BT BrIEr bl agEN
o 31 T8 e & 39 SR JRIRE AT e ans.d) aftiias
HR T, o WY N fRATE 21.08.2012 BT W ey faar § 9w
HIS gway fhar o Sy wia w8 g 8

Hod: SR fade vd ey & R W) el @aerl d6
ERT T el SR A I © Tl sifaRaw smgm(de wre g,
&) aifioas BR T, IoReIA SR B 3T 21.082012 B e A
Sl 2 |

fHofa gemar T |
g o>
I_o.;;p I;)
s‘?ﬁ ;% ( Ao )

STEg&y



