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3 IR AT wu H
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1 2 4 5 6 7
203/13 | 2008—09 85,89,723 39,51,273 | 1,71,79,446 2,97,20,442
204 /13 | 2006—07 | 1,57.48234 | 1,10,23784 | 3,14.96468 5,82,68,466
205/13 | 2010—11 1,59,40,000 | 3506,800 | 3,18,80,000 5,13,26,800
206/13 | 2007—08 55,14,242 31,98260 | 1,10,28,484 1,97,40,986
207 /13 2009—10 1,91,69,418 1,10,23,764 3,14,96,488 6,16,89,650
208 /13 | 2011—12 22,97,,000 2,29,700 45,94,000 71,20,700
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HT qRAfh HeTl YEdH ® YN BT © U] SHDI A Pl 0l
USIdT BT Edl & AT Hur wiadl AEd B YR WU BT Heell
adiemelf @ iR W erdiemeff & sl BT 81 39 UGN U FeR 9
qEAl TR IS 0T USTaT &7 B AT Sl § O 4 Foft g SR
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a8 7Y arg 98 2 arflanfl B R W 9 <=1 ? P 9 @ fAwy
@ gRUM WHY S Sgrer iy g B 8 98 Ol @Y 3raT HR 41 Sl
2| U BRU oW uia @ forg fawa T fewr omr @ ofed wR
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o1 fasra @ ura ¥ &1 fafdiem faea & AR W SR HReFA R Big
yra T S 21 ¥ ureu 2(11) B IHER UF SR 0§, ura
g BT SHERT R o ww wen R oW @fdm @ wor &
afeady <9, =T UTaddr @ W § U O BIE # fhar O dadr R
o arfomeif 6 UR W aed © %y WwdERi | eRead @
<Rl & qaa 78l 81 ar € | FaEN g Yos AR el B famy
TR HIITAT & AT ORI I JRFRH B ded Ser B o g &
TS & Sue agd Idiemeil Wt Jor @ g # amar @ e endremeit
G ERT a1 @ pea # oy FRIRT B SR dRar R, oW AW
e USRI, T URGT B 95 Al 31 R o @ Ry
T} O Bar & A9 A qEAl BT IS AT oer g1 W Rerfy A
ardiemelf e wo g1 fhar a1 g fawy @ aRwrT § smar €1 g9
wwﬁeaﬁﬁuﬂ%aﬁam&ﬁmﬂw%}mmwﬁ%
i TRl 2| adionel e 9o @ g 7 9§89 & R 98 @@
frar 5 arfremefl g™ gos areAl @1 O fashy fhar A € € fama
QG /AR T B afed O HOl BRI b o faar T 7
IqI TP B HA A T AFAINY FoAdd Rl b YD g Heve
I fofo @1 sy foar fored fdl Y& T aresl B 3w F T @
R & R & gRT 9= T o R wEH STEad el | 98
srfafeiRa fear fo—

Whether sale of pledged ornaments for consideration falls in the course of trade or
business of the bank. It is no dout true that banks have to act on instruction of the
borrower. In the present case, we are not concernerd with the provision of section 176
of the contract Act, 1872. We are concerned with the definition of the word “sale”
under the 1963 act. When a bank sells the pledged ornaments it is not acting as an
agent of the borrower even under the 1949 Act. When the bank sells the goods
pledged with them they do not act as the agents of the borrower. As pledgees, the
banks, acting under section 176 of the contract act, 1872 have a right to sell the
goods. That sale is not as agents but that sale is in exercise of the statutory power
under the 1949 Act. No doubt the sale is on behalf of the pledgor, however the sale is
in exercise of the statutory power (Dy. CCT v. A.R.S) Thirumeninatha Nadar Firm
(1968) 21STC 184 (MAD) To the same effect is the judgment of the Punjab and
Haryana high court in high channel video v. enclave electronics (1999) 116 STC 131
(P&H).Further, on reading the provisions of the 1949 Act, one finds that every bank
is required to maintain its balance sheet in form ‘A’ of the Third schedule quoted
above. The prescribe form indicates that non-banking assets acquired by the banks
even in satisfaction of claims,are required to declare their holdings.The prescribed
form of balance sheet indicates that banks are required to show on the asset side non-
banking assets acquired by them in satisfaction of claims. Similary, in form ‘B’ of the
Thired schedule under profit and loss account, banks are required to show income
from non-banking assets and profit from sale of such assets.In our view,therefore sale
of pledged assets takes place in the course of banking business.Therefore as stated
above,the banks in selling the goods pledged to them did not act as agent of the
borrowers/pledgors and that their sale was in exercise of statutory power under the
1949 Act.Further in our view it is no dout true that under section 8 of the 1949 Act.
banks are prohibited from trading in goods. However if one reads Section 8 along
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with the third schedule to the 1949 act it is clear that dealing in non-banking assets is
a banking business and the expection made in section 8 which allows banks to realize
security and which allows banks to engage in trade in order to realise security, falls
within the banking whenever undertaken. When a pledged article is old in an auction,
the bank recovers not only its dues but also recovers interests and its other
charges. This realisation falls within the parameters of the Third schedule to the 1949
Act. In the circumstances,we are of the view that sale of pledged ornaments falls
within the course of banking business under the 1949 Act. In the circumstances, such
transactions are taxable under section 2(viii) (q) read with section 5 of the 1963 act.
We also find merit in the contention advanced on behalf of the department (the
respondents here in) that the very object of the kerela finace act 1998 was to
introduce clause (g) in section 2 (viii) in order to get over the judgments of the
highcourt which took the view that sale of pledged goods did not fall in the course of
banking business. We have quoted clauses (g). That clause makes it very clear that
even if the sale of pledged ornaments takes places outside the banking business, the
1963 act would cover even such transaction. Therefore once such transaction fall
under said 1963 act.banks become “dealers” and they are liable to pay sales tax under
the said 1963 Act. It is true that the definition of the word “sale” under section 2(xxi)
of the 1963 act does include mortgage,hypothecation.charge or pledge, however the
important point to be noted is that the definition of the word “sale” under the 1963 act
is not the same as under section 2(xxi) in the 1963 act is very similar to section 2(g)
of the central sales tax Act,1956 which is held to be having a very wide meaning as
compared to the definition of the word “sale” in section 4 of the sale of goods Act,
1930 (State of Maharastra v. Embee corp. (1997) 7SCC 190). Further when charges
or pledge is enforces that enforcement is by way of sale of the pledged or
hypothecated goods; that sale is for consideration and, therefore, it falls within the
ambit of section 2(xxi) of the 1963 act.
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J I8 Hel & f— We are accordingly of the view that the intention of the
appellants in obtaining the haiger purchase and the allied agreements was to secure
the returned of loan advanced to their customers, and No real sale of the vehicle

was intended by the customer to the appellant.
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