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"M/s Cera Tech India Vs Asstt. Commercial Taxes Officer, Bhiwadi, 2013
Tax-Up Date (35) Part-2, Page 49, considered this issue and held as
under :-

The Hon'ble Supreme Court of India in case of D.P. Metals (supra) has
categorically held that on show cause notice with regard to alleged
contravention/deficiency found in respect of goods in transit, if the
deficiency/contravention is removed, with the filing of the requisite
document by the assessee imposition of penalty ought to be eschewed. In
the instant case if is not in dispute that form VAT 47 was furnished to ACTO,
who checked the vehicle with the reply to show cause notice on the very
same day. That being the position, there is no escape from the inevitable
conclusion that the petitioner assessee could not have been found in
contravention of Section 76(2)(b) of the RVAT Act. Other documents such
as invoice and transport receipt were also by themselves indicative of the
bonafides of the transit of goods. Following the judgment in case of D.P.
Metals (supra), | am of the considered view that at the first instance on the
very same day the petitioner assessee having furnished Form VAT-47 to
ACTO, and the petitioner could not have been found to be in contravention
of Section 76(2)(b) of the RVAT Act or visited with penalty under Section
76(6) of the RVAT Act."
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"The fact remains that in the present case the assessee even
furnished the declaration form in VAT-47 on the very next date of giving of
notice on 5.3.2009 i.e. on 6.3.2009. There is no finding in the impugned
order passed by the assessing authority on 6.3.2009 itself that such
declaration form or bills or bilties already found with the transit on
5.3.2009 are false, forged or unreliable in any manner. In these
circumstances, the imposed penalty cannot be found to be justified."

G NN On the other hand, the different benches of this Court,
consistently held that in such circumstances where declaration forms are
furnished immediately upon giving of notice to the assessee, unless the
same are found to be false and forged, the penalty can not be sustained. In
the case of ACTO vs M/s Tata lron and Steel company Ltd. (supra), the
coordinate bench of this Court held as under."

"It is very clear that though the provisions of Section 78(5) of the Act,
have been held to be just, proper and valid but it is not automatic, the
principles of natural justice, demand an opportunity to be given to rebut
and if the documents are produced then the benefit of producing the
documents ought to have been given to the assessee and no penalty should
have been imposed. Therefore, the aforesaid judgment of the Hon'ble Apex
Court is squarely applicable in the facts and circumstances of the present

case."
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