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"16. The contention of R.B. Mathur is that Rule 18 will take care
of the situation. However, while considering the matter, we have to
look into the matter whether the benefit envisaged under the Raj.
VAT Act of deposit of the tax payable by the selling dealer in the
manner as notified by the Commissioner. We are in complete
agreement that it will be impossible for the petitioner to prove that
the selling dealer has paid tax or not as while making the payment,
the invoice including tax paid or not he has to prove the same and
the petitioner has already put a summary on record which clearly
establish the amount which has been paid to the selling dealer
including the purchase amount as well as tax amount. In that view
ot the matter, we are of the opinion that Rule 18 if it is accepted,
then the respondents will to take undue advantage and cause
harassment. Thus, we are of the opinion that instead of holding
provisions section 18 to hold to be ultra virus, we read down the
provisions of Rule 18.

17. The purchasing dealer has to only prove that while making the
payment, he takes the purchased amount. To that extent, we follow
the Delhi High Court judgment and not accept the view of the

Bombay High Court." W
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"54. The result of such reading down would be that the Department
is precluded from invoking section 9(2) (g) of the DVAT to deny
ITC to purchasing dealer who has bona fide entered into a
purchase transaction with a registered selling dealer who has
issued a tax invoice reflecting the TIN number. In the event that
the selling dealer has failed to deposit the tax collected by him
from the purchasing delaer, the remedy for the Department would
be to proceed against the defaulting selling dealer to recover such
tax and not deny the purchasing dealer the ITC. Where, however,
the Department is able to come across material to show that the
purchasing dealer and the selling dealer acted in collusion then the
Department can proceed u/s 40A of the DVAT Act.

55. Resultantly, the default assessment orders of tax, interest and
penalty issued u/s 32 and 33 of the DVAT Act, and the orders of
the OHA and Appellate Trubunal insofar as they create and affirm
demands created against the petitioner purchasing dealers by
invoking section 9(2)(g) of the DVAT Act for the default of the
selling dealer, and which have been challenged in each of the

petitions, are hereby set aside.”
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"The appellate authority exercises quasi-judicial functions, and there
can be no dispute that the power to remand must be exercised by it,
not according to whim or humour, but in accordance with sound
judicial principles. And it is a power which must be used with
mrcumspectlon The appellate authority functions as an impartial
authority adjudlcatmg upon rights and liabilities between the dealer
and the revenue. That adjudication must be effected through a
‘procedure informed by the interests of justice. It is to do justice in
accordance with law that the appellate authority exists. It departs
from its function when it permits the influence of partisan

considerations."
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