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BSNL V/s Ur,n of India & Ur. (2006 () SCC 1) ii]T 

(ii) Tata Consultancy Service V/s State of Andhra Pradesh (2005)1 SCC 
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fru1 fT * f$ cIs 	tFF311 	!1cicI 	ctII .h'i1I 11t 	Ncl)I 

fT &fffPTL 1994 	&riii * UqT zr 	 VII z 

	

ff;W 54 It 3T-c 	 ii'Th 

iiiTh ctkcp 	'R1k4 	J[ 	1cT f 4 

Th4k'.1 RT BSNL V/s Union of India & Ors. * * 

	

cP 	'Goods'W~q cTI) UMS4l cb1 	kHTR f O?[ 

"91. In BSNL case, I/ic 'upreme Court has held as under: 

63. 

	

	Ii is clear, electromagnetic waves are neither abstracted nor are 
/ fn HIP '? tbnf ihpv ore not eyiinaujsheij by their user. 

They arc not delivered, .'toredorpocce.vsed. 7'Jnr are they marketable. They 

we me, cl iJz 	dlii 3/ cc;;;wnmicaticn. TT'7at 	tra?Vfl?itk'(1 iv no! an 

electromagnetic wave but the signal through such IflCUI1S. The signals are 

generated by the subscribers themselves. In telecommunication what is 

transmitted is the message by means qf the telegraph. No part of the 

telegraph itself is transferable or deliverable to the subscribers. 

71. For the reasons stated by us earlier we hold that the electromagnetic 

waves are not 'goods within the meaning of the word either in Article 

366(12) or in the State Legislations. It is not in the circumstances 

n'ceccarv for us to dc/ermine wneiner Inc telephone ,SV.5ie/I1 i/ieiudilig 

telephone exchange was not goods but immovable properly CO eonle,idd 

by some of the Petitioners. 
92. Therefore none of the tests prescribed to constitute "goods" exist in the 

case of light energy. Light energy is neither abstracted nor consumed. It is 

not delivered, stored or possessed. It is not marketable. The assessing 

out horiiv though has very selectively taken the information and made it 

appear that the case iv not covered by RSNL and has propagated a new 
theory which has no basis. In fact, the very word Artijicially Created Light 

Energy is his OWfl creation. In that view of the matter, we hold that this 

Artificially Created Tight Energy is not goods as defined under Article 

366(1 2) of the Constit.'iion or under the Karnataka Value Added lax Act 

or under the Value Added Tax." 

Zt 1PI" 'Sale of Goods' f&ff[ t C.9Lfl 	 IT 1u1cl 14T.II 
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f45 Artificially Created Light Energy (ACLE) T5T 	II ccic1 Carrier * 
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juris, its essential ingi rdients being an agreement to sell movables for 
a price and property passing therein pursuant to that agreement. A 
euctomer approaches the service provider to transmit voice or a data 
and the agreement he enters into with the service provider is for 
transmission ofvoice or data. He is not concerned with the technology 
adopted by the service provider to transmit the said voice or data. In 
the instant case, A GLL' is used for transmitting the said voice/data as 

is clear from the techr'h'a/ information as well as the reasoning of /he 
assessing authority. .41,E is only a carrier. The subscriber fl(J.S fr/UI 

entered into an agreement to purchase ACTE or any portion thereof 

./he  consideration paid by him is for the service rendered and 
tran.sinitling the voic,'data to its destination. He does not come in 
contact with this carrier at all. Therefore, none of the conditions 
prescribed to constitute the sale of goods exists in the instant case. 
Therefore, there is no sale of goods, which empower the State to levy 
sales tax/Vat." 

12. 	 i 	TT * 	lileetiotnagnetic Waves 

'9TT (Goods) --Tffi * I 	H 	3f 1i'-1i 5J 	142 

i42. In the BSNL case after taking note of/lie aefinnion of 'telegraph' 
contained in the Indian Telegraph Act, 1885 as well as the technology 
adopted by the service provider either in mobile or landline and 
taking note of the meaning assigned to a eleefromagnelic waves, 

which was not in dispute and after taking note qf 1/ic definition "data 
I4/1!GI ft(4 	At() OUt II (9 pu9e, Ott.. Oupi tI!tt. L..t.1L.t! t ILs.9 (4 (St/LU! LLL4LL kL.Lt 

held that this electromagnetic waves are not goods. The said judgment 
refers to OFC also. Now the technical opinion available on record 
makes it abundant n/ear that ACLE is also one form of 
electromagnetic waves and the Apex Court has already declared that 
electromagnetic waves are not goods which includes this light energy. 
We cia not see any impodaient or diffleulty in deciding the legal issues 
U/I IIiC I)U,S /.S UJ tIO//lULi, a/IaSaputeA, j.fl U 'tt4 L 	/t/itIt ,jci.tS 141'(L(4Utt. 

on record." 

!-i.'ih' 1  chiS' rth 	3 	 ' 3rtr1 .Tfrr P1u1 	3Tf t fiuh 	ii'thi 

11 1 1I1k 1R1T :- 

"(a) The light energy which is used as a carrier in telecommunication 
service for rendering service is covered by the Parliamentary 
Legislation i.e. the Finance Act, 1994 read with Section 65(109--a). It 
(toes fr/offall within f17; Eiifiy 54 of List-If of VII Schedule. 

b) The contract in question is not a composite contract. It is an 
indivisible contract and a contract ot service siinplicitor. There is no 
element of sale at all to any extent. It is not a contract of sales 
simplicitor as con lenoed by the S/ale. 

r - 	..............6 
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(c) it is declared that the light energy (Artificially Created Light 
Energy -ACLE) is one Jbrm of electromagnetic waves. It is not 'goods' 
as defined in Article 366(12) of the Constitution of India or under 
Section 2(,n) oft/ic Kumnataku Sales Tax Act. 1957 or Section 2(15) 
of the Karnataka Value Added Tax, 2003. Consequently, there is no 
sale ofgoods as held by the Assessing Authority. Therefore, they have 
no power to levy tax. 
(ci) The judgment of bSNL and other Vs. Union of India and Ors. 
reported in 2006 ('3) 5CC 1 squarely applies to the facts of these 
cases." 
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