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1 ool @R gN SWedd wRi ordiel aifoiRe e aRien,
SR @ g B faey e} fftaw,1se (R ST eeEct st
R ST @ 1RT o Quida oreye qed uRafha sy sfeifgm, 2008 (4
AT “aTRAe ARFH” FHET SRR B ORI 25, 55, UG 61 & I=<IId IR
Jorp—gUd MY faAid 03052016 B fawg 3Mvdc AfdfER @ €N 83
qufsd Wead Fgd @ aRT 187 & IR IR SIS b FH URA Dl
T E |

2. IWIEd IRt ol ¥ faarfed farg WA ¥ U4 T € WEeR W
Hafd B @ PRUT 56T FRAReT g & ot | ARt e S e 2
fofy & teH—Ta U TP TG TR YUG—gAF W] Sff Wl B |

3. yoxoll @ deg Weg ¥ 39 YR § 6 oggsr gRT IMFL &1 fafemior
PR ASTTRG 9 e fasa, og § Rerd ¢SD &éH @ fama qer
Wi oramR AT ofar &1 Sugdd  (IemEs), aivide @R, SfedR B
SR agr & w3 AT 06.01.2014 DI WEHE AIAD B
W,WW,W,WWWWIW@EﬁWﬁ
TR qardSil U fIaRer @ Sifg W urn T 6 @aEn g 9y 201011,
2011—12 & 2012—13 & Ay # Fagrt g1 RAFAFT IMFL BT 2mam 37=iRer
fER W Rud w@d @ U § td 2013—14 @1 @fy # IR@vS WSy H
Rer w@d & R § weRkfa fvar @ | oia e grr wwufed i i o
qrar T 6 waR) g7 Ho e ®e adiel oA for,geq ([§8r) / Ho
RIS e A0S PRUNYE 1. I (FREUS) & Wi @il IMFL @l
&T{ﬁa%%m%l@ﬁﬁﬁ?ﬁﬂiﬁmﬁmzﬁwgﬁﬁ(Agreementtosell)ﬁﬁ'q
T 2 U9 fama & §HSIA (Agreement to sell) 7 Tral B RO W oI
I @GR [RAER/REvS ISy 4 A IMFL @ SMgfd @ T § el
frepg @it @ wdl & oFaRer # @ TE IMFL gl @1 WId ZImY
qaﬁh%mwélﬁm$wm$a§ﬂwﬁﬂa§ﬁwﬁmﬁ%ﬁa

A /},ﬁg&\/ﬂ\ SR 2
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IMFL & 3NYfd & HIgeR 3rRivad s & HhaeR © Siefd g g
I fas FaaeRl &1 el =R WERK #R Y W H
3qgee /uRgotd fobar ST 9rar AT S i ORI §RT BRI Bl
AMANT Wi o aer B9 @ fowg dAgEd Ry o grr 9
TS IR Rfrgd & oRT 25, 55 UG 61 & dd AIH HRIAE wY
SWRITT AFET & |1 TG UG (FITEH) ARSI, AR Bl
YT HEST g SN URUS HHib .3(T)(10)5gRA / R/ AT / 97 / 2261
faip 31.03.11 BT AT H RIFRT ¥ ¥ 1 T | SURGRT (=)
RIS BN, ATdy & AR FEdD aforeded TR ARBRI, de—ai,
gfraRTgd=H, Mars! I wamaferdt ax AR et i IR g% |

4. 9 e gRT wEIed ofig TR 9 AT o7 fF BH T fo f9ErR
®e 3R iRy 1, gear (RER)/ #o IRETS W Fadisl BIRURIH
. A (SREvS) @ AT " IMFL @1 amgfd & fau faRaa # fama &
mmﬁ?ﬁmﬁ%lW%WW(Agreementtosell)if?Wﬁ
qrel IMFL T fafimior fsar @) B4 g1 Ho fIgR ®e dais BiaRe
fato, TeaT (RBR)/ o IR@YS We gl BRURYA 1. = (JIRGUS) B
IMFL @ 3mgff & =Y 2| faspa & forg /e (Agreement to sell) NG|
& orERoT # fhy T A @ yfef b HegaER IR fawl @ HagER
2 Siefy B g1 R fAE) WoadgRl &7 wTEr RNl UERid BR <F
IR FHT qaad /yRasi fbar a1 ¥ TAER §RT IV 2010—11 | 2013—14
& oy H @ Ry R FaasRt $I §-a SRR Yefdid ax A &
IR °T B Ao wY Haw TE BT SR BR bl gRasid / dde
fpaT STHT UTAT AT 3a: bR [AuiRer BN gRT Aigwdl fAfd o g
9 ufdd aTRae I s &1 a1 25, 55 Ud 61 @ < FdeNl Bl BRI
garel Afed o9 fear T Afew B Ut § dEN g SaE WA
frar Tar| Sad ¥ S fear T f& wH M/s Beam Global Spirits & Wine
(India) Pvt. Ltd. 3TRde ffgw vd Wewad] sfofem & dsd doiigd &
forge o = 08740700340 ¥ | TN 9RG ¥ AfAT I IME.TATHIA. D
faaRoT BT P PG & UG WRA & Rt woal # Reya feur 7 sffuve ol
$) a8 o fAfwtar soe & o f& wore # Red g W81 @ A a1 fafa=
ot § Rerd Ul § wiEd! @ Ay o1 @ ford Wi gigwr fdhar S
$| P U FRIER AE.TATHETE. ¥ fIBR (9 sIR@vs Il & f3ur @
=1 A o) ¥ fRER & a8 Rex @R fo fER | Sa9d UReHA
fafiee qur IREvS # Y0 IRETE W Saue HruRkeH fafics & qevd
F fpaT oiraT ¥ BUReF RER T4 IREvS T &7 Ufsdd Hdex Suhd ©
S 5 forex WIRFT W (Liquour sourcing policy) & Sgavd ¥ wITfud 2
qoIT Uedel ©T § Wog ¥ AN s Uebiefard 4g g @l s vd wif
P Garferd Bear &1 P N o U oy B ArTeE | Afe’r T8l o
Fhar o4 aF SO WIEE TeEEs mARE @ argafa el e o |
FOREE T AR B G B @ faw g diferft o 5 ferar |ifdfw
QI (Liquour sourcing policy) . e &1 s difer®y @1 fawor =
AR o 7 [ER R sIREve @ TaaEY Ydae Ud fgdl @ dga fbar
T € gl AR $T W AR 39 UffeRl @ qed e fhar o 2|

arn,- f% ﬂr\\ [SRLLE | S 3
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5. +ifew # aftfa faaified wie gawr @ dMd Fgar @ —

Financial Year State Stock Transfer Amount
2010-11 Bihar 6694595

2011-12 Bihar 9446123

2012-13 Bihar 8218832

2013-14(up to 06.01.2014) Jharkhand 789569

6. U 7 Wag § g WU I I§ HAF a1 b fdarfed dogasr
wie gawr §1 e Ul vd sRUNSH @ Hed a4 & ford v T8 €
gfesp faavor & ol R 8| IMFL &l 999 &1 BRR Bad [T8R (4 ARETS
IS @ U & 3R AP AT| A1 fAspa ARAFgH 1930 B o 4 & AR
fashg 3R fIhy P BT IR 9 I Al & [ahy $I dfder 0 |fdar
2 forge grT fasbar, @1a § & IwRy, Har B BHT U ARG HRal @ I
IIRT BRI BT FRR BIAT 2 | T W1 W@l 3R geR 91 Wil & did
fassg o dfaer 8 g | Tet & 91ar 7 @ Jwhky famar ¥ sar ol fawa
e § P GERT BT raroy Rl s Tg § ar el var o @ sreaE
BT & S deggar OO @ SRh 2, g8t wfaer famy @1 YR dEendl €1
T PR THI—ART X AT B AE SE Bl AR D SHUR PR B @
3R OFS (order for supplﬁWWﬁﬁ%W?ﬁ_ﬁﬁmﬂiﬁm
SR a1 ST | 39 YR HHAl AT fI@R B Sgfel B HIA, HY 3R
I & MR R 99 S & ol 6 OFS ¥ SooifRad 8IaT & | &¥+T 31874
THYel. BT AT R0l fdgR iR sRve # Royd 31 # &l € W8T 4
FRUNTA $HS YT OFS P AR &l o | Sard H Rl Bl 747 b
HOE 3R PRURIA @ @9 Of SRR & S9b §g 71d B FGERT B IS
EXAIRYT 8} 2T & | I8 ArF faaRer @ forg va wwsiar © | I8 At @ forg
TP URAT & O BRANIE ERT AT @) 3MYfl & folg ameer Sl el R qRT
B 9 2 HO B RER 9 REve Ul # OFs @ qiic Bl [T A B
v it e W o & o Fufid wu @ & B OIRIE B
fafmfor spE & f5aT ofar &1 U8 Gaod HIRARYE §RT SN {6 T OFS
W guiaar W@ ¢ |

7. ox feRer e 3 a8 omwiRa fhar @ 5 forae AR aifer®
(LSP) & =g WA 3.1 B IgUTerT ¥ FIBN A q fIER DRIRAT B
T PN [eTB 17.032008 HI Frwrfed fEur § S WHI-9H9 WAy
2009—10, 2010—11, 2011—12, 2012—13 @ forv fawaRa fdar war & e ad
2013—14 @ T 49 TR RATE 04.04.2013 Feifed fear a1 8| @@sr
FE T FARGUS PRANYE & 9o BRI [e1P 18.04.2013 fysarfed fan mar
2| o Fufzor e ¥ g8 98 9171 & {6 BT SRURIA U9 I8 HHst
@ W AT SMSUATHUA @ Al @ forg §o wal & aefie forad avR
5 Ty & AR WAl @ AR HaT HRUNYA §RT OFS forad #rel @l
. A, Al @) Hd aftld & @deNl HFE Bl A O 8| AdEN
fabeT g1 OFS ¥ oifhd SRUNTA & R W AT METATHYE Bl AYRT B
S 2| TR FuRer e ¥ g8 sm@uiRa fhar @ 5 ovR @ @l @
SR FRR W ARG B MY & Ay fpy 7 21 Sq BRR I
ol @ ERET ¥ I AMSTATEHT BT ISR g fafior frar smaw
WWﬁWWW(Movement)mwglwfﬁmw
ERT A1l B YRS Daer BIRARA BT & B 75 2 | §H GHR DRURA
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JRITET UHHE el & | 39 bR PR AU &G 3 A5 &1 799 fama
PR P ITAT & B & PR SWRIdd GAGER IR {98 & FgaeR

A0 8Y PR, AT Td RA ARG & 8 fdsr faavr A gor & —

afld ¥ | o FuRor [ e falkor | &= as | wmRa ART
ay AR

1 2 3 4 5 6 7
1272 /2016 | 2010—11 03.05.2016 | 13,38,919 | 9,06,849 | 25,77,838 | 49,23,606
1273 /2016 2011—12 | 03.05.2016 |-18,89,225 | 10,52,864 | 37,78,450 | 67,20,539
1274 /2016 2012—13 | 03.052016 | 16,43,766 | 7,18,278 | 32,87,532 | 56,49,576
1275 /2016 2013—14 | 03.05.2016 1,657,914 50,054 | '3,15,828 5,23,796

8. X MERT AFR & SR A ¥ g Brax el g
SURIGRT BRI 34Tl BR 9IS B THET WRA B TS &1

9. 2Mld TS @I SN RpIe daer fbar 17|

10. 989 fdgm Afrarys Swader gt T |

11. 989 & <RME dend gt @ fage aifwme 3 wue fear %
el HO ORI, WREYS g ER IS @ aiftrigs R T ua
Ud fauritg srgafd & R w5 &) srfiemelt Hwe g anSuHumTa
&1 fAHor fhar SeR I st & Ry fear orar @ Rree 9aa
HIFERT SR 9T gRT @ Ot @ Ud 99 GegdsR amioiiads @
foamT g’ S Tw wid | gElRfd €1 srfiemef s grr f o e
Yo | " &1 faby T8 fhar o wear| odiemell gmr fAffa A @
fafd gfbar @ aga Isg @ 9Ex Rud U § wie giawY fvar T &
o &R fwrivor siffert g1 SRisdg g A 7 o, =TST U9 wiia
@ AN fh o 4 fafds e o T 2, efe e grT By
AAfTTH BT URT 6A & TEA AT BT D SIABY fhar 71 | Fdery 3
AUl © eEr] B FERer ¥R gR1 9N R T SR gare S|
@ e H U Hd afeur ud fRga ofae uga fhar o, RNy @
fAerivor e grr A 50 FRor & eRABR B g e wu 9
AR GTT B T 2| Sad AT B 9 fAgH afvme 3 srfienef @
34l WpR 6y o9 R ga1 fear| 7

12. U9l IorE B 3R A g SU—NGHII AMMITE 4 B iRy
BN B AT BT THeT IR U FUA fhar 5 g g1 IoRe
g H fqaR @7 o aR S gwis feeR Reud i #d RER we
SIS PARIE fafies, ger 19 wRawre Rud w9 duE IREvs e
S piaive fafics, IR @ te FRed TR & dgd @ T E, o
WL ®Y ¥ RIGAT HAaeR &1 400 & 3777 & | a8 gRT STSTATHUS
&1 fafor 9o Al g™ T f5d A Agvel @ s fhar T § @
9% @ T diddl W WE w9 9§ gg difed fhuwr w2 B dad
feeR /9REvs =g # ) 3 ) O Rafd § @aed gnt W wy 9
PRIYGTIT DI AT A ARG fOhT B Wi SIABR g™ BT YaTd fwar
T 2| AU FUH B A H M Uiy AfINe gRT A
RIGTRRATT PR IS B! GUSUIG gRT 39 BH @ I 2009—10 § 2013—14 & PR
ek avf & @ § wRga efler ST 1229—1233 /2014 /9] 3§ g
fofa 24.11.2014 &1 gaTeT I Y FUA fF & AT w@uede g g@
famg o} ardiemell &1 it RGN PR §Y PR, AT T WMRT B g A
ST gP B, o Sianll el N uwa el @ foa S @

e gyl P
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13 SHIUE @ 89 TR A9 fhAr AT de d] R ey Ud SUAe
YBIS BT JTelh fbar AT |

14, T YRl ¥ g fEwh g gw § 6 aaen TR 9
FRORET & Feg BIR ‘Awpg @ oy 2 a1 ‘s & o sR” e
w@wﬁm@m%ﬁwﬁwﬁﬁmmﬁmm
RIS fassl @ aof # | |

15, SR fRafa g @ dey 7 frex @i aferdt & fog |9 3 W
frar frar oMT S & o 9 TR § -

3.1 Manufactures desirous of supplying liquor to the corporation (short for
BSBCL) for subsequent distribution to buyers shall submit 'the following documents,

before their offer can be considered and action initiated.
(i) Details of the organization of th manufacturer/supplier to be given in its letterhead

in the format in annexurel.
(i) A certified copy of the license granted by the concerned Excise

Commissioner/competent authority of the concerned State.

(iii)  Details of executives and/or representatives to deal the Corporation to be given in
its letter head as per the format in Annexure 2. And 3 respectively.

(iv)  An agreement as in the format in Annexure 4 duty executed by the authorized
signatory of the manufacturer/supplier in a stamp paper of denomination of Rs. 100/-

ST foeR AT QR @ eaRel § @EE e 9 faER
ERORTT & ¥e0 BRR {3916 17.03.2008 BT Frsanfea fbar & off w#a—awd
W q§ 2009—10, 2010—11, 2011—12, 2012—13 & ferQ faRa fear T 2
o T§ 201314 B T TEH BN AD 04.04.2013 e A wam B
RN FO 9 FRETS HRURTA & A PR fCHIE 18.04.2013 fearfee
fraT T | PAT BRURYA TG TEER S B WG WA AMSYATHTS I
aTtgﬁ‘rzﬁﬁN@?mTZBanﬁﬁ%@ﬁWﬁﬁW%mﬁwﬁzﬁ
Wmmﬂmwsmﬁwﬁwwﬁnﬁ,wﬁm
affa & waErd R @ Ry 9 £ @aer fasar grr oFs # sifdd
FRONEE @ 0T W Aol ETHUETE & amgft @ ol & | fashg wfasr A
fipg BIR B e § Ao A S 1930 @ URT 4 B IFER fawd
3R RHa A BT HIR | 3I—
(1)W$ﬁwﬁﬁﬁawmﬁmmmﬁ,wﬁﬁqmﬁn
a1 @1 AT R SR BRAT ¥ AT IIRd B P PR Bl 8| TP
Wwﬁaﬂ?@mﬁzﬁma}éﬁﬁmaﬁﬂﬁmﬁml
(2)ﬁma%ﬂﬁmsﬂwﬁ$mma‘rml
(3)W%Wﬁa%mﬁrﬁ?‘nmﬁzﬁmaﬁﬁzﬁaa%@fﬁa$wﬁﬁ
wm%mﬁwﬁmﬁwﬂﬁwwﬁzﬁmeﬁﬂmﬁsﬁ
W@ﬁmﬁ,aﬁﬁﬁaﬁmwwm‘cﬁél
(4)ﬁmmmwmﬁmﬁm%magwaﬁﬁw%ma
o g B o & R st et # @ weir aRd Bl B

WW@H@W%%H&:WWWMW*MT
frell wd @ o BIT & W deuverq go @ Sl 8 d g wfaar fasma @
YR 2 | EERTT SRl ¥ Sy &) Tl B AR WaEN HH g AR
wmmﬁmaﬂmaﬁﬂé%mﬁaﬁa

g & forg axR @1 oot § T }N“/ A
QI T AR e 6
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16. GBI HFF NI fhd T HHaER RIS Ao # © A1 e, 39
T WU AMATH B GRT 3 FT AqAIHA BT GARI & -

3 When is a sale or purchase of goods said to take place in the course of inter-
State trade or commerce- A sale or purchase of goods shall be deemed to take place in

the course of inter-State trade or commerce if the sale or purchase-
(a) occasions the movement of goods from one State to another; or
(b) is effected by a transfer of documents of title to ‘the goods during their

movement from one State to another.

IRIFT TRETT ¥ I8 W 2 5 af A1l BT 99 (Movement) TIshd &
IRV # BT & A1 98 IRioAd bl 8 i 4% BY | g <@l S
2 & AT BT THT (Movement) URRT B &I &RUT &% 2 | IS fHdl Feifa
el Q"I B I B IIFERT H AT BT THA YRR BT & |l 98 GATER
R fag a1 ool & ¥ | ExaTa gSRol A PRR B AT B ATAR PRR
i8R / FIREUS HRUNTA BT ATl AETATHYS dl A & oy fbg ¢ 2|
IqT SRR Pl AT P IRV F AT ASTAVHUA DI NIORAM Isd H
faffor fFar SR o Isa ¥ AT BT THT (Movement) fHam Tar 81 R
B FTAR FAEN §RT AT B YRS Hae BIRANIA BT & Bl TS 81 59
TR HRUNIF FarTedl THATS Hal & | 39 UHR AT DI THA AT BIR
B I § BN B PR IIRIFT FHIER IR fasp B Aot 7
17. WA GbROl § gagr) rdienedt &1 I8 we WeR ard 7wl g e
forg yeara” 2, RfrawIa 7 | 39 HeY H The Indian Contract Act, 1872 I
YRT 2 & HaOT T BT Soold HAT FHET © —

' 2.Interpretation - clause

In this Act the following words and expressions are used in the following senses,
unless contrary intention appears from the context:

(a) When one person signifies to another his willingness to do or to abstain from
doing anything, with a view to obtaining the assent of that other to such act or
abstinence, he is said to make a proposal;

(b) When a person to whom the proposal is made, signifies his assent thereto, the
proposal is said to be accepted. A proposal, when a accepted, becomes a promise;

(c) The person making the proposal is called the "promisor", and the person

accepting the proposal is called "promisee,

(d) When, at the desire of the promisor, the promisee or any other person has
done or abstained from doing, or does or abstains from doing, or promises to do or to
abstain from doing, something, such act or abstinence or promise is called a

consideration for the promise;
(¢) Every promise and every set of promises, forming the consideration for each

other, is an agreement;
(f)  Promises which form the consideration or part of the consideration for each other,

are called reciprocal promises;
(2  An agreement not enforceable by law is said to be void;

(h)  An agreemnet enforceable by law is a contract;
@) An agreement which is enforceable by law at the option of one or more of the

parties thereto, but not at the option of the other or others, is a voidable contract;
)] A contract which ceases to be enforeable by law becomes void when it ceases to be

enforceable.

g ST RfEE B ORT 2() P ATIAR YR TS YT ERT
TR GE B PIE B B AT A GRT D e A 3907 YR bl g1 el
wq&g@wﬁm%?ﬁwm'pmmise'aﬂm%lTﬂaaﬁ
qﬂﬁﬂﬁmwpromiseﬁwmfﬁmmﬁmg?ﬁﬁ
"Promise”, PN  dd OITdl 21 sd gHo W 9N HEHEl 9

RER / IREVE HRUNTA & Hed ASTATHUA MY P @Y Promise B B

S BIR B AN F § T B wwrg B A0 F| Mu
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18.  IGId WE&AT 1229—1233 /2014 / IR HEd FAges saeol fafics,
farsl W e Igw, uldevvddd, O a-qdd, oiagR W
A ORI R e @1 G999 @UsUe g1 fAvig fR7ie 24.11.2014
iR BRd gU eI a1 Tr € % =ae §R1 oNudad @ HI W
IR Iy a1 Wid TNBR SR T 8, I JRINT B, AT T
TR B G B T B AR PR S B AT YU T SwIT

Aol &1 &g ofw 7 gaR & —
"After hearing the counsel for both the parties, studying judgments of the
Hon’ble Courts (cited supra) and the record placed before us, we set out in the

matter as given herein under :
At the outset, we agree with counsel for the Revenue that show cause notice

issued was a detailed one and reply and submissions were properly given
consideration, and proper opportunity of even personal hearing was given and

speaking orders were passed.

Amidst rival contentions of the counsel, what transpires is that all essential
conditions of section 3(a) of the CST Act are witnessable in the present case. On
the authority of M/s TELCO Vs Assistant Commissioner, (supra) they could be
deduced from Agreement to sale (supply) of beer between BSBCL and the
appellants, necessitating and occasioning movement of beer from appellants
manufacturing units in Rajasthan to Bihar on the premise of same transaction.

The interstate movement of beer in instant cases was preceded by
Agreement to sale and interstate sale related to it was inextricably interwoven with
corresponding beer movement from district Alwar, Rajasthan to Patna, Bihar. The
facts here are distinguishable from those of Central Distilleries and Breweries
(supra), on the authority of case applicable in present scenario, that is M/s Indian
Oil Corpn. Ltd., (supra). It is manifest that interstate movement of beer from Alwar
to Patna did not break there but after a brief interval continued to finally terminate
at different BSBCL depots in Bihar. ]t did not rupture the inextricate relationship
between the movement of goods and sale, because sale could only be made to
BSBCL by the sole seller, appellant manufactures. With no third party involvement
in the whole scheme of sales, such a brief stoppage of movement of beer at Patna at
appellants depot at Patna for a while did not impact the nature of interstate sale
because at the most it was a transit halt of the goods in question.

The respondent Assessing Authorities have made out a case that in relation
to the movement of beer stocks round the year from the appellant assesses’
manufacturing units situate in district Alwar of Rajasthan to their branch offices at
Patna and Ranchi was not result of bare stock transfers of beer but rather sales
thereof to the various retail outlets of the BSBCL (or, JSBCL ) spread across the
State of Bihar ( or, Jharkhand ) made in course of the inter-State trade and

commerce, between appellants and BSBCL.

The facts of present cases require analysis in the light of the provisions of
the section 3 of the CST Act, 1956. It is a simple fact that Inter State sale or
purchase is carved out of and separated from inside sales or purchases for the
purpose of situs of taxation. It is to be explored whether the rnovement of beer from
the State of Rajasthan to the State of Bihar (or, Jharkhand) was the result of a
covenant or an incident of the contract of sale entered to between the authorized
representative of appellant company and Bihar State Beverage Corporation

Limited, if it were so, the sale was an inter-State sale. \’UM‘\

ar s
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We may have a look at the provisions of the LSP which are contextually

relevant in the present case and reproduced as under :

1.The clause 3.1 of the LSP stipulates that manufacturers desirous of

supplying liquor to the BSBCL for subsequent supply to buyers shall submit
certain documents, before their offer can be considered and action initiated, one of

them being (iv) is, as follows:

“an agreement as in the format in Annexure 4 duly executed by the
authorized signatory of the manufacturer/ supplier in a stamp paper of
denomination of Rs.100/- '

2. Clause 4.1 of the LSP says that labels of brands proposed to be supplied /
marketed in Bihar by a manufacturer / supplier located in or outside the state have
to be approved by the Excise Commissioner, Bihar, Patna. Such an approval shall
be obtained by the manufacturer / supplier and submitted to the Corporation.

3. Clause 4.2 of the LSP lays down that manufacturers / suppliers located
outside the state shall submit a copy of the permission for the manufacture of the
brands proposed to be supplied, approval for labels as granted by the competent
excise authorities of that state and the authorization for exporting from that state to

Bihar.

4. Clause 5 of the LSP says that a statement for each brand of
FMFL/IMFL/BEER/WINE indicating information for label registration of a brand
of FMFL/IMFL/BEER/WINE shall be submitted .

5. Clause 5.5 (A) (i) of the LSP determines that the price, which will be
offered now, shall be valid, at the option of the offerer.

6. Clause 5.5(ii) of the LSP says that In respect of brands manufactured in
Bihar or imported from outside the state the corporation is required to declare the
price for sale to retailer and the maximum retail selling price of such products.

Manufacturer shall quote the landed price.

7. Clause 5(B) stipulates that the landed prices quoted should be F O R
destination. The manufacturer / supplier has to incur the entire expenditure till the
consignment is received and stacked at the destination i.e., designated depots of the
Corporation or any other location within Bihar, as specified in the permit.
Unloading of the goods at the depots shall be the responsibility of the manufacturer
/ supplier located both inside and outside the State of Bihar, the consignments have

to be dispatched under valid permit issued in the name of the M/s Bihar Beverages
Corporation Ltd., Patna by the competent autohority.

8. In respect of stocks of FMFL/IMFL/BEER/WINE, imported from outside
the State or procured from within the State, all the bottles are to be affixed with
holograms if it is supplied by the Excise Commissioner, Govt. of Bihar.

9. Clause 5(C) The price quoted shall be uniform irrespective of the location
of the destination within Bihar.

10. Clause 5.6 says that (a) The offerer shall quote only for the brands for
which the labels are approved by the Excise Commissioner, Govt. of Bihar, as on

the date of submission of offer.

11. Clause 5.8 of the LSP cautions manufacturers to note that they are
required to work out the Landed cost and the maximum retuil selling price, taking

arn- il .
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due note of the provisions of the different notifications with respect to duties, fees
issued by the Excise Department or the Excise Commissioner, Government of
Bihar under the Bihar Excise Act and rules framed there under.

12. Clause 5.9 of the LSP fixes the margin of Corporation to be calculated
in such a way that it is not more than 5% of the M.R.P. Likewise retailers margin
will also be calculated in such a way that it is not more than 15% of the MRP.

13. Clause 5.16 of the LSP declares there shall be a Purchase Committee
duly constituted by Govt. of Bihar which will fix the price of ‘brands quoted.

14. Clause Rule 6.1 of the LSP provides for the mechanism of issuance of
OFS : Manufacturers / Supplies to the Corporation shall be based on the OFS issued
by it. The corporation shall issue OFS based on the stock requirement of depots
after duly considering the quantity held, the sales trend and requests of the
manufacture / supplier, if any. To facilitate the process, the manufacture / supplier
may indicate the requirement of its brands, and pack sizes in various depots.
However, the corporation reserves its right to decide the quantity for which OFS

can be issued.

15. Clause Rule 6.2 of the LSP holds that the Quantity to be procured from
time to time shall depend upon the demand for the product. Further, the corporation
shall not be under any legal compulsion to procure all or any brands produced by a
particular manufacture / supplier, simply because they have signed this
Agreement and have made an offer.

16. Clause Rule 6.4 of the LSP declares that two copies of the OFS will be
issued for the exact quantity that the supplier / manufacture proposes to transport. It
is, therefore, imperative that manufacture / supplier indicate their dispatch plan for
issue of OFS. The OFS shall be signed by either of the authorized signatories of the

Corporation.

17. Clause Rule 6.7 of the LSP sets out that In respect of supplies from
within state or outside the State, the manufacture / supplier or their authorized
representatives shall, after the issue of OFS , deposit the Import Fee, Excise Duty
and other applicable duties or fees for their respective brands with the Excise
Department and obtain required transport permit to ensure delivery.

18. Clause2 GENERAL D.Landed Price defines Landed Price at BSBCIL
ware house means all inclusive of EDP, Freight, handling, Insurance, State/Central

levies, duties, fees & excise duty and Commercial Tax.

A. In this regard, It is imperative to go through the agreement entered into
between the appellant and the BSBCL under the terms and conditions of the LSP as
described in its Circular no.675/BSBCL, dated 12.03.2008 ( extended for the
relevant years : 2009-10 ,2010-11, 2011-12, 2012-13 and 2013-14 )._B. At the
background of above, It is apparent that the appellant manufacturers who were
desirous of supplying liquor to the BSBCL for subsequent supply to buyers in
reference to the aforesaid Clause 3.1 of the LSP submitted certain documents,
before their offer was considered and action initiated by ESBCL. We find that in
terms of Clause 3.1 (iv) of the LSP, an Agreement was struck between the two
parties to the issue, the BSBCL and the appellant company, the introductory part of
which is reproduced as under:

“This Agreement made at Patna...of 2008 between the Bihar State
Beverage Corporation Limited (hereinafter called the Corporation) having its
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head office at....Patna represented by .... which term shall mean and include its
executors,.....etc.,of the ONE PART AND M/s Shivalik Industres Limited
represented by Shri L K Tiwari (hereinafter called manufacturer / supplier , the
term including supplier) which term, unless repugnant to the context, shall mean
“and include its executors, administrators, successors in interest, assigns, ets., of the

OTHER PART

In all matters connected with and in relation to all matters of liquor supplies
to the Corporation for the year 2008-09 in the territory of. the State of Bihar and
witnessed ”, amongst other stipulations, under sub clause 1 of clause 1 “that the
quantity of liquor to be procured and distributed shall be determined by the
Corporation from time to time, keeping in view the demand for liquor
manufactured / supplied by the manufacturer / supplier ”

4. This Agreement entered into between the BSBCL and the appellant
companies having manufacturing units in Alwar, Rajasthan and the branches at
Patna in Bihar and Ranchi in Jharkhand is the cause celebre in the present context,
enabling appellants’ beer sales in the State of Bihar (or, Jharkhand) through the
instrument called ‘Order for Supply * issued by the BSBCL to the appellant’s

branch at Patna in Bihar,

5. The appellant assesses hold the above Agreement not as an Agreement
for Sale of beer but an Agreement for distribution of beer in the State of Bihar.

6. Agreement to Sale or contract to sale, or in opinion of the appellants an
Agreement to Distribution was implemented when OFS was issued by BSBCL,
leading to import of beer from the manufacturing units of the appellant assesses and
supply of which was as usual shown as having been stock transferred to Patna (or,
Ranchi) branch of the appellants which in turn sold beei to the designated Depots
of the BSBCL located in various towns of Bihar. The plea of the appellants that the
beer by way of stock transfer, independent of any order, was continually transferred
to the Patna branch of the appellants, where it was unloaded and stacked in the
godown of the appellant company at Patna. When an OFS was issued by BSBCL
for supply of beer to any of its depots Jocated in any of the towns or city of Bihar,
they raised the VAT invoice for such a sale and arranged transport for carrying beer
to the designated depot of the BSBCL. This way, the sale of beer in Bihar was a
local sale, and the bogey of inter-State sale raised by the respondents was a wild

goose chase.

In the background of the above facts, it is found that the respondent
Assessing Authority was right in assuming jurisdiction under section 25 of the
RVAT Act, because he had sufficient reason to believe that the appellant had
avoided paying CST on impugned transactions. On the authority of finding in case
of M/s Hyderabad Engineering Vs State of Andhra Pradesh (supra), the respondent
Assessing Authority rightly considered that it had not taken advantage of the
presumption under Section 3(a) of the CST Act, but had rather made a positive case
of inter-State sale in the course of Interstate trade and commerce that rendered
declaration in Form “F” under section 6A irrelevant.

At the back drop of aforesaid analysis of facts and legal position, it is
decided that impugned transactions were verily interstate sales under Section 3(a)
of the CST Act, in which aforesaid Agreement to sale executed between BSBCL
and appellants acted as contact to sale and caused interstate sales that occasioned
movement of beer from district Alwar, Rajasthan to Patna, Bihar.

A~ W»{\W .................... 11
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As regards, the imposition of interest under section 55 of the RVAT Act on
the impugned interstate sale transactions, the learned counsel of the appellants had
argued that interest was payable on the tax due in the books and returns and not the
tax due as per assessment orders, whereas counsel for the respondent said it was
due when leviable and payable. We find that the assessing authority levied tax on
the impugned transactions which made the interest thereon payable. The assessing

authority has correctly imposed interest.

As regards penalty imposed under Section 61 of the RVAT Act it could be

levied in any of the following circumstances :

(a) Concealment of particulars from any return; or
(b) Deliberately furnishing inaccurate particulars in any return; or

(¢) Concealment of any transaction of sale or purchase 1rom accounts, registers or
documents; or

(d) Avoidance or evading tax in any other manner
It was argued that the appellants had no intention to evade tax on the

impugned transactions shown as stock transfers which were in reality transactions
of interstate sales. Of course, it is an undisputed fact that impugned stock transfer
transactions were declared and disclosed by the Appellant . in the returns furnished
with the VAT Authorities and further the disputed stock transfer transactions were
well recorded and accounted for in the books of accounts maintained by the

appellant companies.

The learned counsel for M/s Carlsberg India (P)Ltd, Mr. Laxamikumaran
had argued that the appellant was under a bonafide belief that the transactions in
question were a stock transfer transaction: the bonafide of the Appellant was based
on the ratio decendi of decisions and case laws cited above, specifically, the case of
Central Distilleries & Breaweries (Cited supra), wherein under similar facts and
circumstances the Hon’ble Allahabad High Court was said to have held
transactions identical to the Appellants to be in the nature of stock transfer and not

inter-state sales.

The learned counsel for M/s Mount Shivalik Industries Ltd, Mr. Alkesh
Sharma, and Mr. Vivek Singhal for M/s United Breweries had emphasized that
stock transfers of the appellant were converted into interstate sales by the Assessing
Authority merely on presumptions and conjectures, based on a change of opinion
inasmuch as not a single transaction of alleged sale or purchase had been detected
by the Assessing Authority and which led to double taxation on the same goods.
Relying upon the judgment of the Hon’ble Supreme Court in the case of M/s Shree
Krishna Electricals vs State of Tamil Nadu (supra), they wanted that unjust levy of
penalty under section 61 of 2003 Act be set aside. They had argued that Hon’ble
Apex Court had held in the aforesaid case that “so far as the question of penalty is
concerned the items which were not included in the turnover were found
incorporated in the appellant’s books of accounts. Where certain items are not
included in the turn over, are disclosed in the dealers own books of accounts and
the Assessing Authorities include these items in the dealers turnover disallowing
exemption penalty cannot be levied”, and submitted on this account that in their
case all the transactions were appearing in the appellant’s books of accounts and
the deduction in respect of such branch transfers had been allowed, therefore there

was no ground for imposing penalty in such cases.

In the humble opinion of the Bench, the facts of the present case differ from
the facts prevailing in the aforesaid case of M/s Shree Krishna Electricals, wherein

S q}ﬁw /féﬂﬁﬂ? .................... 12



— 12 — IdIeT AT 1272, 1273, 1274 9 1275 /2016 / 3l

the assessee had not included certain items in the turnover but they were found
entered in his books of accounts. Here, it is a case of the malafide intention of the
appellants in consciously depriving the state of Rajasthan of their due tax revenue
under Central Sales Tax by concealing the nature of inter-state transactions under
the garb of stock transfers made from the State of Rajasthan to the State of Bihar
(or , Jharkhand). The facts of the present cases are distinguishable from those of the
aforesaid cases cited above. In the present context, they are not based on
commodity and turnover but on nature of sales which has been deliberately
misrepresented in the books of accounts and disclosed in returns as branch transfer

Instead of as interstate sales.

Going by the facts and legal pronouncements as aforesaid hereinabove, we
have come to the conclusion that agreement for supply of Beer to the BSBCL by
the appellants was an agreement to sale which was duly executed between the
BSBCL and the appellant companies having their manufacturing units in district
Alwar Rajasthan and branch offices in Patna in year 2008, which inter alia, had
agreed upon the terms and conditions in respect of the fix Landed Price for supply
and delivery of beer by the manufacturer to destinations of the designated
warehouses in Bihar. The BSBCL in its liquor sourcing policy clearly defines the
Landed Price as “Landed Price at BSBCL warehouse means all inclusive of EDP,
Freight handling Insurance, State / Central levies, duties, fees & excise duty and
Commercial Tax”. The wording of Landed Price is quite revealing inasmuch as tax
provisions are the concerned, it uses the word commercial tax which includes both
state VAT & Central Sales Tax, the relevant document has not excluded Central
Sales Tax from the ambit of the Landed Price. Nor has it confined itself to the local
VAT in the state of Bihar. Appellant companies were asked to offer the firm prices
for their liquor products on the basis of the Landed Price which included local
Bihar VAT @50% on the sale of liquor products including beer to the designated
depots of BSBCL in territories of Bihar. None debarred them from the inclusion of
due CST applicable on such interstate sales of beer from their units in Alwar to the
designated depots of BSBCL. Mere interruption of sales during the course of transit
at their branches in Patna could not divert the nature of interstate sale effected
between the appellants and BSBCL. So far as the liability to pay 50% VAT on local
sales in Bihar is concerned it could have been taken care of by their inside sale
mechanism in the state of Bihar on which the Board would not like to dwell upon

as it would amount to exceeding its jurisdiction.

The charge that a single stock transaction has been converted into interstate
transaction would lead to double taxation on the same product because the
appellant had deposited VAT @50% on such transaction as local sale in state of
Bihar is not correct proposition because the appellant is trying to coalesce the
interstate sale from Bihar to Rajasthan into subsequent local sale in the state of
Bihar in one transaction which in fact were two different sale transactions: one ,
interstate sale of beer between the appellant assessee and BSBCL and second local
sale in the state of Bihar regarding which the respondent Revenue had no right to
interfere in or advise on inasmuch as workability and applicability of local VAT on
subsequent sale in other state was concerned. It was exclusively in the domain of

appellant and BSBCL.

It would be worthwhile to go through Clause 5.7, Clause 5.8 and Clause 5.9
of the Liquor Sourcing Policy:

Clause 5.7  ”The offerer shall quote the prices for their products on
competitive basis keeping in view the existing prices of similar brands”.
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Clause 5.8  “Manufacturers may please note that they are required to
work out the Landed cost and the maximum retail selling price, taking due
note of the provisions of the different notifications with respect to duties /
fees issued by Government of Bihar (Excise Department) / Excise
Commissioner under Bihar Excise Act and rules frdmed there under. The
corporation reserves the right to decide the extent of incidental overhead to
be allowed for Bihar. Incidental overhead will include all other fees / levies
/ cost applicable other than the EDP”.

Clause 5.9  “The margin of Corporation shall be calculated in such a way
that it is not more than 5% of the M.R.P. Likewise retailers margin will also
be calculated in such a way that it is not more that 15% of the MRP”.

From the analysis of above Clauses emerges a picture that the appellants
were allowed to fix Landed Cost and maximum selling price in which they could
have included CST as well, apart from making provisiori for local VAT in Bihar
which the appellants may have already done, as component of price quoted.
However, Clause 5.9 in that case might have curtailed their profit margins. But that
is not a point in consideration before us from the view point of applicability of
Incidence of Central Sales Tax on the impugned transactions. In conclusion it
comes about that the supply of beer to the BSBCL by the appellants from the initial
stage was a premeditated deliberate exercise to excise CST on the inter-State sale
transactions by the appellants in flagrant violation of conditions as exhibited in the
aforesaid Agreement, implications of which were well known to the appellants
right from the beginning when such interstate sales were deliberately disclosed as
branch transfer transactions by them. In fact ,the ratio decidendi was in favour of
Assessing Authorities in respect of imposition of penalty under section 61 of the
RVAT Act in the impugned asseesment orders and is , therefore, upheld.

On the basis of aforesaid analysis of factual and legal matrix of the
impugned assessment orders, the bench upholds tax, interest and penalty therein
and dismisses the aforesaid appeals.
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