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"In the present case, the limited issue is as to whether
an element of sale is involved when a stent or valve is

tmplanted in the course of a surgical procedure which is
performed in a patient as an indoor patient in a hospital. We
clarify that this is not a case where the petitioner is
contending that the sale of medicines at the pharmacy in the
hospital 1s not assessable to tax. The only issue is as to
whether the definition of the expression 'sale' in Section 2 (ac)
of the Act is attracted where a stent or valve is implanted in a
patient in the course of a surgical procedure. Plainly, in our
opinion, there is no e¢lement of sale. The fact that in the bill
which is raised on the patient, the hospital recovers, apart
from the cost of the surgery, charges towards drugs and other
consumables would not render the transaction of the
implantation of a stent or valve a 'sale' within the meaning
of Section 2 (ac) of the Act. We clarify that we have dealt
with only the aforesaid factual situation and our judgment as
aforesaid does not deal with any other factual situation which
is not before the Court."
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"27. On the facts noticed in the foregoing paragraphs, we find
that the TMH is not doing business of sale of the aforesaid
articles, i.c. medicines, vaccines, surgical items, x-ray films &
plates etc. and, therefore, cannot be said that the Hospital is a
'dealer' within the meaning of "Dealer" under the Bihar
Finance Act.

28. The transaction aforesaid, cannot be said to be 'sale' under
the law as therc is no element of sale at all in the said
transaction. It is to be held that the transaction of supply of
medicines, surgical items, x-ray films and plats etc. for the
treatment of the indoor patients does not come under the
purview of 'sale’ in terms of the Bihar Finance Act because
the TMH is not selling those items to the indoor patients but
in fact they are being consumed, utilized, administered to
those indoor patients, which are essentially required for their
treatment. Accordingly, it is to be held that supply of the
aforesaid articles by the TMH are not liable to be taxed."
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"The question posed before us, simply put is, whether supply

of medicines, drugs, stents, and other implants etc., during the

course of treatment or a medical procedure is a "sale" in the
States of Punjab and Haryana."

"We therefore, have no hesitation in holding that medical
procedures/services offered by the petitioners are a service.
The supply of drugs, medicines, implant, stents, valves and
other implants are integral to a medical services/procedures
and cannot be severed to infer a sale as defined under the
Punjab or the Haryana Act and therefore, are not exigible to
value added tax.”
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