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"20. In the considered opinion of this Court, therefore, in
view of specific provisions contained in Section 18 of the VAT Act
. of 2003, the ratio of the judgments relied upon by the learned
counsel for the respondent-assessee would in fact support the case of
the Revenue, and as a necessary corollary, it deserves to be held ™~
following these aforesaid judgments, that input tax credit in the
present case, was rightly reduced and was allowed only
proportionately to the extent of manufacturing and sale of taxable
goods by the assessee in the present case, namely, "Aata", "Maida"
and "Suji", manufactured out of raw material (wheat) and such input
tax credit could not be allowed to the extent of sale of VAT
exempted goods, namely, wheat bran (Chaff/Chokar), which has
been assessed by the Assessing Authority to the extent of 25% of the
input tax credit and reverse tax has been imposed on the respondent-

. assessee.
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21. Therefore, as far as impugned order of learned Tax Board
dated 13.03.2009 to the extent of setting aside the imposition of
reverse tax disallowing the proportionate input tax credit is
concerned, the same cannot be sustained and deserves to be quashed
by !this Court, and to that extent the revision petitions filed by the

petitioner-Revenue deserve to be allowed.

|
. 22. However, as far as question of penalty u/s 61 of the Act is

concerned, the imposition of the same by the Assessing Authority
under Section 61 of the Act of 2003 to the extent of double the
amount of tax is concerned, the same cannot be sustained and
deletion of penalty in these circumstances, where a debatable
question was- agitated by the rcspondent-assessee before the
appellate forums created under the Act, it cannot be said that the
“assessee deliberately filed wrong returns or particulars of taxable
turnover or malafide claimed 100% input tax credit. A benefit of
doubt in this regard certainly goes in favour of respondent-assessee."
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18. Input Tax Credit. —

(2) The claim of input tax credit shall be allowed on the tax
deposited on the basis of original VAT invoice within three
months from the date of issuance of such invoice. However, claim
of input tax credit of the additional tax deposited may be allowed
on the basis of VAT invoice which has been issued subsequently in
compliance with the decision of any competent court or authority,
showing the tax at higher rate. If the first original VAT invoice is

lost, input tax credit may be allowed on the basis of a duplicate
copy thereof, subject to such conditions as may be prcscnbcd

(3) Notwithstanding anything contained in this Act, no input tax credit
shall be allowed on the purchases—

(i) | from a registered dealer who is liablé to pay tax under sub-
‘section (2) of section 3 or who has opted to pay tax under -
section 5 of this Act; or

(ii)  of goods made in the course of import from outside the State; or
|

(iii) where the original VAT invoice or duplicate copy thereof is
not available with the claimant, or there is evidence that the
same has not been issued by the selling registered dealer from
whom the goods are purported to have been purchased; or

(iv) of goods where invoice does not show the amount of tax

-'1 .

~ separately; or
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(v) }vhere the purchasing dealer fails to prove the genuineness of
the purchase transaction, on being asked to do so by an officer

lno't below the rank'of_ Assistant Commercial Taxes Officer

authorised by the Commissioner.
4 W SHled Sw A R gRr (2013) 64 ALTW.
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Held, dismissing the petition, that on verification of the records the
authorities found that on date of the purchase mide by the petitioner,
the selling dealers were de-registered. The whereabouts of them were
also| not known. Hence, it was clear that the petitioner had made
transactions with bogus and fake dealers, and availed of the input-tax
rebate on the basis of the fake tax invoices. The selling dealers had not
filed any declarations nor remitted the tax collected from the
petitioner. The petitioner had not furnished reliable and proper
information about the existence of the sellers. Section 70(1) of the Act,
cast burden of proof on the dealer who claimed exemption or input-

" tax rebate. Further it was clear from the records that the petitioner
had not produced any materials to show that the dealer with
whom the petitioner has made transaction had remitted the tax
collected from it as required under section 70, thought the
petitioner has been making transaction with the dealers for more
than three years. Therefore the petitioner was not entitled to
claim input-tax rebate and was liable to pay the penalty and
interest under sections 72(2) and 36, respectively, of the Act.

" Thus there was not infirmity or irregularity in the order passed
by the Tribunal.
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.~ "Even as regards proprietary interest it was held as eai'ly as
1899 in Prosunno Coomar Roy V. The Secretary of State for India in
Council4, that any conduct of a Government servant in violation of
his duty, will not operate as estoppels against Government. This
principle has been followed in Secretary of State for India v.
Faredoon Jijibhai Divecha 5, where it was held that the mistaken
interpretation of a grant by officers of Government and the
consequent mistaken acts would not operate as estoppels as against
the Crown. Here, it has been found as a fact that persons who
had no business at all succeeded in obtaining certificates of
registration from the Sales Tax Authorities either due to the
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negllgence or with the connivance of the Sales Tax Authorities
and hence the grant of certificates of registration to them should
be held to have been made by mistake. The Sales Tax
Authorities had no jurisdiction to grant such certificates to
fictitious persons or to persons who had no business. Hence
though these persons may technically be said to be holders of
relglstratlon certificates, nevertheless, in the eye of law, they
cannot be held to be registered dealers because they have not
been ‘“yalidly” registered under the provisions of the Act and
, any mistake committed by the subordinate officers of the Sales

Tax Department either due to negligence or due to collusion,
cannot on general principles, operate as estoppels against
Government.
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