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......... the amount received by the appellant from the compensation
pool. It is the case of the appellant that in the show cause notices, it is
stated that the amount so received is to form part of the sale price and,
therefore, would be includible in its taxable turnover. It is, however,
contended that even if it be assumed that the amount received from the
compensation pool would form part of the sale price, but, as the amount
is received in connection with the sales made by the appellant to
another oil company, namely, I0CL, then, by virtue of Explanation 1
referred to hereinabove, the transaction is not to be regarded as the first
sale within the State. The amount received by the appellant as a sale
consideration from out of the pool relateable to the said sale would,
therefore, not be regarded as part of the taxable turnover at all......."
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" The learned Tax Board has also concluded in clear and
unequivocal terms that the assessee has already paid the
requisite tax on the purchase price. :

The finding of the learned Tax Board is also clear and
unequivocal that assessee trader has reduced the purchase by
minimising the trade discount. The learned Tax Board has also
examined the newly added Section 18(3A) of the Act of 2003
which was enforced w.e.f. 09.03.2011 and concluded that the
learned first appellate authority has not properly thrashed out the
matter in the light of prevailing law on the subject i.e., anterior to
09-03-2011. With these affirmative conclusions, the learned Tax
Board has found the order of first appellate authority infirm and

upset the same.” %//
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2(36) “sale pfice" means the amount paid or payable to a dealer as
consideration for the sale of any goods less any sum allowed by way
of any kind of discount or rebate according to the practice normally
prevailing in the trade, but inclusive of any statutory levy or any
sum charged for anything done by the dealer in respect of the

. goods or services rendered at the time of or before the delivery
_ thereof, except the tax imposed under this Act;

Explanation 1. — In the case of a sale by hire purchase agreement, the
prevailing market price of the goods on the date on which such
goods are delivered to the buyer under such agreement, shall be
deemed to be the sale price of such goods;

Explanation Il. — Cash or trade discount at the time of sale as evident from
the invoice shall be excluded from the sale price but any ex post
facto grant of discounts or incentives or rebates or rewards and the
like shall not be excluded;

Explanation Iil. — Where according to the terms of a contract, the cost of
freight and other expenses in respect of the transportation of goods
are incurred by the dealer for or on behalf of the buyer, such cost of
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freight and other expenses shall not be included in the sale price, if
charged separately in the invoice; '
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15. it appears to us that the aforesaid o_bservations are clearly applicable
in the present case. Here also, there is no statutory basis for the grant of
subsidy; and the amount was received by the appellant pursuant to the
| administrative decision taken by the Central Government. Furthermore, the
subsidy is not traceable to any agreement, direct or indirect, between the
manufacturer and the purchaser of fertilizer. What was payable in law as a sale
price for fertilizer was the amount or the rate fixed under the Fertilizer
(Control) Order and no more. This position is also made clear by the
observations of this Court in M/S. George Oakes (P.) Ltd. v. State of Madras,
[1962] 2 SCR 570, wherein a Constitution Bench observed that the expression
turnover means the aggregate amount for which goods are bought or sold,
whether for cash or for deferred payment or other valuable consideration, and
when a sale attracts purchase tax and the tax is passed on to the consumer,
what the buyer has to pay for the goods includes the tax as well and the
aggregate amount sd paid would fall within the definition of turnover. At page
580, it was observed that "so far as the purchaser is concerned, he pays for the
goods what the seller demands, viz., price even though it may include tax. That
is the whole consideration for the sale and there is no reason why the whole
amount paid to the seller by the purchaser shoUId not be treated as the

consideration for the sale and included in the turnover." It_is clear from the

aforesaid observations that it is that amount which flows from the purchaser to
the seller which alone would form part of the turnover of the seller. Any sum

received dehors the contract of sale from another entity, whether it _be

Government or any one else, cannot be regarded as being an amount which
" would form part of the sale price_on which tax is payable.




