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35: Adjudication as to proper stamp : -

(1) When any instrument, whether executed or not and whether previously stamped
or not, is brought to the Collector, and the person brirjing it applies to have the
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opinion of that ofﬁcer as to the duty, if any, with which it is chargeable, and pays a

[

fee or such amount ' [(not exceeding two hundred rupees and not less than fifty
rupees)] as the Collector may in each case direct, the Collector shall determine the
duty, if any, with which in his judgment, the instrument is éhargeable.
(2)  For this purpose the Collector may require to be furnished with? [a true copy
or] an abstract of the instrument, and also with such affidavit or other evidence as he
may deem necessary to prove that all the facts and circumstances affecting the
chargeability of the instrument with duty, or the amount of the duty with which it is
chargeable, are fully and truly set forth therein, and may refuse to proceed upon any
such application until such2 [a true copy or] abstract and evidence have been
furnished accordingly:

Provided that, -
(a) No evidence furnished in pursuance of this section shall be used against any
person in any civil proceeding, except in an inquiry as to the duty with which the
instrument to which it relates is chargeable; and ,
(b) every person by whom any such evidence is. furnished shall, on payment of the
full duty with which the instrument to which it relates, is chargeable, be relieved
from any penalty which he may have incurred under this Act by reason of the
omission to state fruly in such instrument any of the facts or circumstances aforesaid.
3) Where the Collector has reason to believe that the market value of the
property has not been truly set forth in the instrument brought to him for determining
the duty under sub-section(1) he may, after such i inquiry as he may deem proper and
after giving a reasonable opportunity of being heard to the person bringing the
instrument, determine the market value of such property for the purpose of duty.
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Certificate by Collector :
(1) When an instrument brought to the Collector under sectlon 35 is, in his

opinion, one of a description chargeable with duty, and

(a) the Collector determines that it is already fully stamped, or

(b) the duty determined by the Collector under section 35, or such a sum as,
‘with the duty already paid in respect of the instrument, is equal to the duty so
determined, has been paid, the Collector shall certify by endorsement on such
instrument that the full duty (stating the amoimt) with which it is chargeable, has .
been paid.

(2) When such instrument s, in his opinion, not chargeable with duty, the Collector
shall certify in the manner aforesaid that such instrument is not so chargeable.

[(2A) When an executed instrument brought to the Collector under section 35
is, in his opinion, one of the descriptions chargeable with duty and the duty
determined by his exceeds the duty already paid in respect the payment of the
balance amount within reasonable time as may be allowed by him and on payment of
such amgunt the Collector shall certify by endorsement that the full duty (stating the
amount), with which it is chargeable, has been paid.]
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(3)  Any instrument upon which an endorsement has been made under this
section, shall be deemed to be duly stamped or not chargeable with duty, as the case
may be; and, if chargeable with duty, shall be receivable in evidence or otherwise,
and may be acted upon and registered as if it had been originally duly stamped:
Provided that nothing in this section shall authorize the Colletor to endorse
any instrument chargeable with a duty not exceeding ten paise or any bill of

exchange or promissory note, when brought to him, after the drawing or execution
thereof, on paper not duly stamped.

Provided further that, :

(a) any instrument executed or first executed in the State and brought to the
Collector within one month of its execution or first execution, as the case may be;
or

(b) any instrument executed or first executed out of State and brought to the
Collector within three months after it has been first received in the State; -

shall be chargeable with duty as applicable at the time of its execution and
where any instrument is is presented to the Collector after the period specified
above, such instrument shall be chargeable with duty as applicable at the time
of its presentation and calculated on the date of its presentation before the
Collector and he may certify accordingly.
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55:- Procedure in case of non- registration of documents required to be
registered with the purpose of avoiding stamp duty:-

) If it appears to any registering officer or any other person that an instyument
'relating to a transaction compulsorily registerable under section 17. of the
Registration Act, 1908 (Act No. 16 of 1908) has not been presented for registration
with a view to avoiding payment of stamp duty or for any other reason, he shall
immediately inform the Collector concerned for taking necessary action under the
Stamp Law.

@ On receipt of information under sub-section(1) or suo motu, the, Collector
shall issue a notice to the party/parties referred to in the information received, with a
view to ensuring that the instrument is presented along with full facts and
circumstances as required under section 30 of the Act to determine the liability for
payment of stamp duty. ’
(3)  Upon service of notice where the instrument in question is presented before
the Collector, he shall proceed as provided by section 51 and/or 53 of the Act, as the
case may be. '

(4)  Where the party/parties served with notice do not present the instrument
and/or appear before the Collector to 'Irefute] the presumption of the information in
question being correct, the Collector shall proceed to enquire into the correctness of
the information in such manner as he deems fit. v

(5)  After the aforesaid enquiry, where -it appears to the Collector that the
instrument in question has not been presented for registration with a view to
avoiding stamp duty, it shall be deemed to be a violation of section 30 of the Act and
if such non production is with a view to concealing the consideration, if any, and all
other facts and circumstances affecting the chargeability of the said instrument with
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duty, and the determination of such duty, the Collector shall launch a prosecution

-against the person concerned under section 73 or 75 of the Act, as the case tay be.
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While allowing the appeal of the State of Rajasthan, the Supreme Court
held that:-
(i) There is a difference between an agreement to sell and a sale. Stamp duty
on a sale has to be assessed on the market value‘ of the property at the time of the
sale, and not at the time of the prior agreement to sell, nor at the time of filling of the
suit. This is evident from section 17 of the Act. It is true that as per Section é, the
instrument is to be registered on the basis of the valuation disclosed therein. But
section 47-A of the Rajasthan (Amendment) Stamp Duty Act contemplates that in
case it is found that properties are undervalued then it is open for the
. Collector(Stamps) to assess the correct market value. Therefore, in the present case
when the registering authority found that valuation of the property was not correct as
mentioned in the instrument, it sent the document to the Collector for ascertaining
the correct market value of the property. The expression "execution" read with
Section 17 leaves no manner of doubt that the current valuation is to be seen
when the instrument is sought to be registered. The Stamp Act is in the nature of
a taxing statute, and a taxing statute is not dependant on any contingency. Since the
‘word "execution" read with Section 17 clearly says that the instrument has to be seen
at the time when it is sought to be registered and in that if it is found that the
instrument has been undervalued then it is open for the registering authority to

enquire into its correct market value.
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(ii) Even the valuation at the time of the decree is also not relevant. What is relevant
in fact is the actual valuation of the property at the time of the sale. The crucial
expression used in Section 17 is "at the time of execution". Therefore, the market
value of the instrument has to be seen at the time of the execution of the sale deed,
and not at the time when agreement to sale was entered into. An agreement to sell is
not a sale. An agreement to sell becomes a sale after both the parties signed the sale
deed. A taxing statute is not contingent on the inconvenience of the parties. It is
needless to emphasize that a taxing statute has to be construed strictly and
considerations of hardship or equity have no role to play in its construction, and
(iii) "We are of the opinion that the view taken by the learned single Judge as well as
by the Division Bench cannot be sustained and the same is set asicie. The Collector
shall determine what was the valuation of the instrument on the basis of the market
value of the property at the date when the document was tendered by the respondent
for registration, and the respondent shall pay the stamp duty charges and su.rcharges,
if any, as assessed by the Collector as per the provisions of the Act."
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