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Section 33. Rectification of a mistake. —

(1) With a view to rectifying any mistake apparent from the record,

any officer appointed or any authority constituted under this Act
may rectify suo motu or otherwise any order passed by him.
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Explanation. — A mistake apparent from the record shall include an order
which was valid when it was made and is subsequently
rendered invalid by an amendment of the law having
retrospective operation or by a judgment of the Supreme
Court, the Rajasthan High Court or the Rajasthan Tax
Board.

(2) No application for rectification shall be filed under sub—section
(1) after the expiry of a period of three years from the date of the
order sought to be rectified.

(3) Where an application under sub—section (1) is presented to the
assessing authority and a receipt thereof is obtained, it shall be
disposed of within a period of one year from the date of
presentation and where such application is not disposed of within
the said period, the same shall be deemed to have been accepted.

(4) No rectification under this section shall be made after the expiry
of four years from the date of the order sought to be rectified.

(5) An order of rectification which has the effect of increasing the
liability of a dealer in any way, shall not be made without
affording him an opportunity of being heard.
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Rule 83 of the Orissa sales Tax Rules, 1947, provides: "The
Commissioner of Sales Tax..may at any time correct any
arithmetical or clerical mistakes or any error apparent on the face of
the record arising or occurring from accidental slip or omission in an
order passed by him...":

(1) Sales Tax Reference No. 1623 of 1956; judgment
delivered on March 13, 1963,.

Held, on a construction of the rule, that rule 83 provides a
summary remedy within a narrow compass. The jurisdiction of the
Commissioner under this rule is limited and is confined only to the
correction of mistakes or omissions mentioned therein. An
arithmetical mistake is a mistake of calculation; a clerical mistake is
amistake in writing or typing. An error arising out of or occurring
from an accidental slip or omission is an error should not be an error
which depends for its discovery, elaborate arguments on questions of
fact or law. The accidental slip or omission is an accidental slip or
omission made by the court. However wide the expressions in the
rule are construed, they cannot countenance a re argument on merits
on questions of fact or law, or permit a party to raise new arguments
which he has not advanced at the first instance.
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In order to attract the application of section 22 of the U.P.
Trade Tax Act, 1948 under which mistakes apparent from the record
are rectifiable, the mistake must exist and must be apparent from the
record. "Mistake" means to take or understand wrongly or
inaccurately; to make an error in interpreting; it is an error, a fault, a
misunderstanding, a misconception. "Apparent" means visible;
capable of being seen, obvious; plain. A mistake which can be
rectified under section 22 is one which is patent, obvious and whose
discovery is not dependent on argument or elaboration. Rectification
of an order does not mean obliteration of the order originally passed
and its substitution by a new order. (see para 10)

Section 22 does not enable an order to be reversed by revision
or by review. (see para 10)

A mistake capable of being rectified under section 22 is not
confined to clerical or arithmetical mistake. On the other hand, it
does not cover any mistake which may be discovered by a
complicated process of investigation, argument or proof. A decision
on a debatable point of law or fact or failure to apply the law to a set
of facts which remains to be investigated cannot be corrected by way
of rectifications. (see para 10 and 11)
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“Rajasthan Sales Tax Act, 1994, section 37-Rectification of
mistake-while allowing the appeal of the Revenue, the Supreme
Court held that:-"(i) The scope and ambit of the power which could
be exercised under Section 37 of the Act of 1994 is circumscribed
and restricted within the ambit of the power vested by the said
section. Such a power is neither a power of review nor is akin to the
power of revision but is only a power to rectify a mistake apparent
on the face of the record. Rectification implies the correction of an
error or a removal of defects or imperfections. It implies an error,
mistake or defect which after rectification is made right. (ii) When
the subsequent order dated 22-01-2009 passed by the Taxation
Board is analysed and scrutinized it would be clear/apparent that the
Taxation Board while passing that order exceeded its jurisdiction by
re-appreciating the evidence on record and holding that there was no
mala fide intention on the part of assessee-respondent for tax
evasion. Such re-appreciation of the evidence to come to a contrary
finding was not available under Section 37 of the Act of 1994 while
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(a)

~exercising the power of rectification of error apparent on the face of

the records. (iii) the orders passed by the Taxation Board on
22.01.2009 as also the impugned order and judgment passed by the
High Court upholding the said order of the Taxation Board are
hereby set aside and quashed and the original order passed by the
Assessing officer is restored.”
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“Raj. Invest-2003, clause 9(b) and 10 read with Rajasthan
Sales Tax Act, 1994, section 37 and Rajasthan Value Added Tax
Act, 2003, section 33-Rectification of error-Being aggrieved by the
appellate authority's order, the dealer has filed appeals before the
Rajasthan Tax Board in which the order has been disputed on the
ground that grant of interest has been maintained while the appeals
have been filed by the Revenue in which setting aside the
consequent interest has been disputed. While passing the orders
accordingly, the Rajasthan Tax Board held that :- "According to
judgment of the Supreme Court in the matter of Makker Plastic
Agencies 29 Tax Update 253 it is not permissible to pass order on
new thought as such order does not come within the purview of
section 37 of Rajasthan Sales Tax Act, 1994 and section 33 of the
Rajasthan Value Added Tax Act, 2003. As a result of decision of
Tax Board in the matter of R.K. Marbles Private Limited,
Kishangarh in Appeal No. 956-962/2009/Ajmer and 1108-
1114/2009/Ajmer dated 24.10.2001, the appeals filed by the
appellant dealer, all the three appeals i.e. 429/2011, 430/2011 and
431/2011/Ajmer are allowed and the orders by the Assessing Officer
and the Appellate Authority are set aside as also when the grants of
benefits as per amended orders are set aside, the consequent interest
is automatically not leviable. Therefore, al the three appeals i.e-
432/2011, 433/2011 and 434/2011/Ajmer are disallowed and that of
order of appellate authority is being affirmed.” ‘
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Rajasthan Sales Tax Act, 1994, section 37 and 65-
Rectification application-While disallowing the rectification
application the Rajasthan Tax Board held that: "The Hon'ble
Supreme Court in the matter of ACTO vs. Messrs. Makkar Plastic
Agencies (reﬁgrted in Tax Update 252) has laid down the legal
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principle that:-"The scope and ambit of the power which could be
exercised under section 37 of the Act of 1994 is circumscribed and
restricted within the ambit of the power vested by the said Section.
Such a power is neither a power of review nor is akin to the power of
revision but is only a power to rectify a mistake apparent on the face
of the record. Rectification implies the correction of an error or a
removal of defects or imperfection. It implies an error, mistake or
defect which after rectification is made right. Re-appreciating the
evidence on record and holding that there was no mala fide intention
on the part of assessee-respondent for tax evasion, such
reappreciation of the evidence to come a contrary finding was not
available under section 37 of the Act of 1994 while exercising the
power of rectification of error apparent of the face of the records".
The Rajasthan Tax Board further held that there is no such provision
in the section on the basis of which review or revision can be made
inasmuch as that in the process of rectification, there is no power for
(Reappreciatoin).
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Rajasthan Sales Tax Act, 1994, section 37-Rectification While
disallowing the rectification application, the Rajasthan Tax Board
held that :- "According to order dated 26.07.2007, the amendment in
the words has been requested is neither stated by the appellant or the
respondent. These words have been expressed by the bench in its
decision which have been used after considering all the facts and
hence the amendment is not covered in section 37 of the Act.

11. it = o fof &1 Toa @Al ), o & aRaw | 6 9,
P AYR R BT SAAT| A GAalg W VR T G S BT Al
ool fhar| o dedl B SR R qHIEr @ g R fAviy
fvmT & uer ¥ 39 BT Soord fhar 7| URA-UH H Seifgd qH sl
fieg frofa @1 el T §Y 9 R T ¥ qun g gAaE A A
CUREES

12 AFEE TR B SWRIGT SeRd Herl # gfauifed Rigr
B ReTd @A AFAIY AORIM PR OGS Bl WUSUe T 9IRd
weffa fola woae 9o & wrul e R w® AR & @
geard giRd frar = 8| weft gro reappreciation of evidence dT&l T

2, S e 8l B |
Sl :%/ LRI S 7



— 7 = qReNE UrRMA—Ua W — 8 /2012 / SR,
13. WWE&WW%W#W%WW
afReer wrefT—a B WIRY Bvd §v PR fpar oar 2

14, gRvrRawey gaeft (orefl) @1 aReiee wref—um wiRer fsar
ST R

15, TAoig g=man
‘*‘:"’\l . e,o\g-u‘r Q/
(#itex g ) ( T share )

N S



