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Because the order passed by learned Tax Board is violative

of principles of natural justice as was done in great haste

without looking to the judicila pronouncement in favour of

the petitioneradn revenue biased manner.

Because the petitioner is only engaged in transportation of
gods in the capacity of transporter. The duty of trasporter is
only to tfansport goods from one place to another.
Transport company is not involved in selling or buying
business. They just attach the bills as provided by the

dealer with the builties and work for commission. The

transport company is not responsible for verifiying the

particulars about the dealers. All work of trasport company
is bonafide. | |

Because the learned Bench failed to consider the fact theat
the AssessingAuthorify has passed the orderunder Section
29 of RST Act 1994 which provides for assessment of
registered dealer, which in the present case will naot be
applicable since seetion 29 of the Act provides for the
assessement and no penalty is provided undersuch section.
Hence the penalty under section 29 is per se illegal and ab-
initio. Further Assessingauthority also passed and oeder
under Section 78(5), 78(11) and 78(12) of RST Act 1994
treating the petitioner as deemed dealer which will not be
applicable in the present case in as much as petitioner

company is concerned. Therefore, applicability of penalty

% T
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as well as tax under different section for same transaction is

not permissible under law.
Because the activities done by the petitioner is not covered in
the ambit of business as defined in section 2(8) of Rajasthan
Sales Tax Act, 1994. the petitiner is not engaged in any of the
activity mentioned in the difinitin of business as the petitioner
is not involved in any trade, commerce or manufacture.
Because as per provision of Section 24(4) defined in RST Act
1994 in term of Assessment wherein Assessment means
determination of liability under the act and it includes
Assessment on failure to deposit tax, self assessment,
Assess’ment,v Assessment in case of avoidance or evasion of
tax, Escaped Assessment. Any liability even that of penalty
imposed under the Act is covered underthe ambit of
Assessment.
Because the eXpression dealer has very well defined under
clause 14 of section 2 of RST Act 1994. As per this section
dealer means any person who carries on business in any
“capacity of buyding, selling, supplying or distributing
~ goods directly or other wise or making purchase or sales as
difined in clause >(38) for himself or other whether for
caseh or deferred payment or for commission, remuneratin
or other valuable consideratin and others mentined in
caluse I to VI with explanation. Further the person
indulgeds in the business of buying or selling and supply of
goods for cash or dererred payments or for éommssion,
remuneration or ther valuable consideration can be a
dealer. The petitiner is no where involved in the business of
bying, selling, suppljfing of goods for any kind of
consideration and at no stage in the case the Assessing
Authority had proved any fact regarding the same. As the
petiioner is only engaged in transportation of goods in the
capacity of transporter/diver/owner of the bechile, he is not
a dealer. It is the duty of Assessing Authority to decide the

facts that whether the petitioner is a dealer or not. It is
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further submitted that under the rule Commissioner

emprowers to authorise any officer pasted in the flying ?Squad
tot act as an Assessing Authority over such dealer as he may
determine.‘
Because so far as Section 78 of RSt Act 1994 is c]oncemed this
Section deals for inspection of goods Whicle in movement. Sub
section 4 of said section emppowers the State Goernemtn to
authorize any officer to stop the veh}éle or carrier in movement
within his jurisdibtion. The other subsectionsd of the said Section
~ empowersuch officer to seize goods/impose penalty or take any
other action. It is pertinent to mention herewith that Hon’ble
Supreme Court has held in the matter of State v/s M/s M.M.
Mathew reported in (1978)42 STC 348 and Punjab and Haryana
High Court in the case reported in (1981) 48 STC 369 held that
Strong suspicion, strange coincidences and grave doubts cannot
take the place 6f legal proof. Hence withoutany strong evidences
considering the goods are related to dealersof Rajasthan is
improper and accordingly detencion of goods in invalid.
Because Section 78(5) (a) of RST Act 1995 states that
“Where any goods in movement, other than exempted
goods are without any documents or are not supported by
documents as referred of are not supported by documents as
referred to in sub section (2) or documents produced appears
to be false and forged, the in charge of the dcheck post of
barrier or the officer authorised under section (4), may
Direct the owner or a person duly authorized by such
owner or driver or the ﬁerson in charge of the vehicle or
carrier or of the goods not to part with the goods in any
manner including by re transporting or re bookin, till a
vefification is done or enquiry is made, which shall not take
more than seven days.
‘ That looking the position narrated above, since there is
no poeer under section 78(5) (a) for detention oif goods,
hence, the detenction memo issued was illegal and goodsso

detained were improver and without factual findings.
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Because the learned Tax Board has grossly erred in not

cohsidering the fact that no notices were ever issued to all the
consignor and cpnsignee and no proper enquiry has been conducted
upon all the consignor and consignee which were proveded by the
f)efitioner and also mentioned in the learned Deputy Cbmmissioner
(Appeals) orderand further there ahs been no findings against the
reasoned order passed by the learned Deputy Commissioner
- (Appeals) |
(A) Beacause the not9icé has been issued considering the
~ statements given by driver. Initiation of proceedeings as
- per statement givben by the driver is improper. In support
of the contention various Hon’ble courts in the matterof
Mehta RoadCarriers /v/s Rajasthan 21 TBR 201, Shic
Shanker v/s Assistant commercial Taxes Officer (1997)
105 STC 40, Bansal Electric Company v/s ACTO 1994
 STO (1) 266, 2 RTIS 132, RTIS 199, held that the
proceedings initiated are illegal and deserves to be set
aside. | b
~ Because Hon’ble Rajasthan High Court is SB sales Tax
Revision Petition No. 165/2011 CTO versus M/s Globe
Transport Limited decided on 26-02-2013 has categorically
held that
“Further,r nfo enquiry whatsoever was made either from the
purchaser(s) or the seller and, therefore, without further
verificatin and merely on account of noticing certain
deficienceis/errors, one cannot be held to be guilty and the
CTO was not justified in imposing penalty. Had he
interacted with the purchase(s) as well as seller and had
" there any other discrepancy, after interaction, he could
certainly come to the consclusion of impostion of penalty.
- As regards not stopping the vehicle, drives as they are, eing
not educated, it might be possible that the driver of the
vehicle would have got terrorized upon trjiing to stop the
vehicle or chasing it by the flying squad and upon putting
(S R 1 (3] KSR 8
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indifferent question. So, the proper course, available with

the CTO, was to make properenquiry from the persons
concerned (purchaser/seller) and merely on the basis of the
statement of a poor driver and notlcmg certain dicrepancies,
without holding further enquiry in the matter from the
concerned persons the penalty could not have been imposed.
~ Therefore, in th light of the above when trnasporter does
not come under the puvies of sale, the question of imposingtax
or any other boligation does not arise.
Because the goods were carried from Delhi to Ahmedabad
Mumbai and other states and the petitioner has produced the
details of the consignor and consignee along with their registratin
“certifate namely (i) M/s Ashok Enterprises, Delhi (ii) M/s Sewa
Ram Brij Gopal, Delhi, (iii) M/s Jagdish Prasad Shiv Kumar
Agarwal, Delhi (iv) M/s Ramavtar Gupta and co, Delhi (v) M/s
Swastik Enferprises,, Malad and (vi) M/s Jegesh Kumar
Hargovind Das patel, Gujrat but despite of the fact of production
of th documents no independent vefification or enquiry was gog
conducted either form the consignor of the consignee but penalty
was imposed on the petitioner which is in utter violatin of the
principles of natural justice. |
Because no enquiry report was evger submitted to the
petitionerso that the petitioner amy proved its justification.
It is wrongto say that ﬁme was granted to the petitioner to
justify the case. No opportinity of cross examination was
- provided to the petitioner so that the petitioner may prove
its case. Same is supported by the Hon’ble Supreme Court
in the matter of Kalra Glue Factory v/s s=sales tax tribunal
reported in 66 STC 292 and by the Hon’ble High Court in
the matter of Machilipatnam Central Consumers Co-
Cperative Stores Limited reported in (1988)71 STC 153
and wherein I was held that “no opportunity given to notice
for cross examine persons who frunished information is
unjustified. The commercial tax officer failed to do this

elecentary enquiry. It was held that the noticee had @ TAR..
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- dischard the initial burden that lay on him and in thaty view

quashed the  order”.  Further  reliance is  also
placed on mehta & Sons v/s CTO, Udaipur reported in (1992) 85
STC 59 (RHC), wherein it was submitted that there the tranport
ﬁrm upon enquiry‘stated that records of delivery remai‘ned with
‘that truck driver of company. The mere enquiry was not
concluseive to reject the transaction made by the company.
~ Because Hon’ble Supreme Court has maintained the view of this
Hon’b‘lé‘Court in the case of State of Rajasthan and another Vs. M/s
Sodhi TranSport Co. and anr., reported in (2001)10 Sales Tax Tday
219 (RHC, Jaipu) who has affirmed the order passed by the
Rajasthan Taxatin Tribunal (2001) 10 Sales Tax today 220(RTT)
which has held as under:-
“If a vehicle was carrying goods from one State to
another State trhough Rajasthan even with a view to evade tax
~ other State, the authority empowered under the Rajasthan
Sales Tax,"Act,‘ 1954. for evasin of any tax taking place
~ oustide rajasthan, tha act had no qpplication to it”.
“The only questin before us in whether the person
“incharge of the goods at the time of checking can be made
liable for the payment’ of penalty in case he fails to produce
the requisite docements. The principle laid down in Sant
Lal’scase (supra) was also followd by the Madhya Pradesh
High Court at Jobalpur in Swastik Roadways and another v
Commercial Taxes Officer, Barhanpur and Other, (1996) 103
STC 106. it was held that not duty on clearing and forwarding
agents and transporters or common carriers to furnish to the
Commissioner, information including sfatement of accbunts in
respect of the transsactions of any dealer or to maintain the
registers in the prescribed forms could be cast. No penalty
could be imposed upon them in the case of contravention of
such provisions.”
“In thié view of the matter Section 22A, RST Act not being
applicable, confined as it is to the checking of evasin of tax

under the RST Act in Rajasthan, the questin of imposing
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penalty under sectin 22A(7) RST Act in cases of goodds

transiting through Rajasthan cannot arise. The sales tax
authrities of Rajasthan can, of course, stop and check any
vehicle but if it contains goods coming from another State and
" bound for another State they can only insist and innure that the
“goodfs leave Rajasthan.”
‘ * Because this learned Bench failed to appreciate the fact that in
an identical matter, while disallowing the appeal in the matter of
CTO, 'AE, Alwar versus Maa Ambey Cargo Movers, Ahmedabad,
reported in 2012 (32) TUD 17(RTB), the Hon’ble DB of the RTB
has held that: ST |
(1) “It is neither in accordance with law nor proper ot
draw the conclusion by the assessin aﬁthority that
there was tax evasin merely on the Basis that
transporter and warehouse both at Bhhilwara. The
assessin officer has not complied with provision
of Section 10 of the Act in as much as no enquiry
has been made in finding of so called “Parchi” for
Bhilwara. .
v(2) The RTB has further held that it is neither proper
no legal that there being no vefification of
consignor of goods, penalty u/s 76(6) and levy of
tax u/s 76(12) and 76(13) has been imposed
dwing ot factual report. "
3) The DC Appeals has allowed the appeal which is
justified and hence there is no justificaion to
interfere with his order”.
Looking to the"above judgement the order passed by this
Hon’ble Chair needs to be rectified. |
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 Board. -
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ﬁ'TEIT T T “The scope and ambit of the power which could be exercised

under Section 37 of the Act of 1994 is circumscribed and restncted within the
ambit of the power vested by the sal_d Section. Such a power is neither a power
of review nor is akin to the power of revision but is only a power to rectify a
| mlstake apparent on the face of recor. Rectification implies the correction of an
error or a removal of defects or imperfections. It implies an error, mlstake or

defect which after rectification is made right. (para-14).

= JER HEHY SR g v Sad fefa # ag wq o
QﬁﬂTﬁﬁ fpar & fb: “Section 37 of the Act 1994 provides for a power to

rectify any mistake apparent on the record. Such power is vested on the
authority to rectify an obvious mistake which is apparent on the face on the
records and for which a reappreciation of the entire records is neither

possible nor called for.. .”(para-18)
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