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"Contractor has to accept and confirm that blasting will be taken up

by the Company at his cost and risk and in accordance with the
terms and conditions of the tender & contract document."

T UBR TS T B o e 4.6.3() e ueR & —

"The Company shall make available the explosives, blasting
accessories, its transportation to the blasting site, blasting crew
including blasters and will conduct the blasting."
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Fellol 4.2.5(ii) "Contractor has to accept and confirm that blasting will be

taken up by the Company at his cost and risk and in accordance with the
terms and conditions of the tender & contract document." 9 Faifol 4.6.3(a)
"The Company shall make available the explosives, bl asting accessories, its
transportation to the blasting site, blasting crew including blasters and will

conduct the blasting." @ 9 H el B |
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2(38) “sale” with all its grammatical variations and cognate expressions
means every transfer of property in goods by one person to another
for cash, deferred payment or other valuable consideration and
includes-

(1) a transfer, otherwise than in pursuance of a contract, of property
in goods for cash, deferred payment or other valuable
consideration:

(2) a transfer of property in goods (whether as goods or in some
other form) involved in the execution of a works contract;

(3) any delivery of goods on hire purchase or other system of
payment by instalments;

(4) a transfer of the right to use goods for any purpose (whether or
not for a specified period) for cash, deferred payment or other
valuable consideration;

(5) a supply of goods by an unincorporated association or body of
person to a member thereof for cash, deferred payment or other

valuable consideration; and
%7 R
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(6) a supply, by way of or as part of any service or in any other
manner whatsoever, of goods, being foods or any other article
for human consumption or any drink (whether or not
intoxicating), where such supply is for cash, deferred payment
or other valuable consideration;
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Rajasthan Sales Tax Act, 1994, section 2(14) - Constitution of
India, Articles 285 and 289 - Whether a supply of materials by the
Union of India to its contractors under agreements of works contract
would amount to a sale so as to attract the provision of the Sales Tax
Act? Held, Yes and whether in terms of the language of the
deifinition of the dealer under section 2(14) of the Rajasthan Sales
Tax Act Union of India can be a dealer? Held, Yes.

The Union through its agency Central Public Works
Department (CPWD) undertook the work of erection of barbed wire
fencing along Indo Pak boarder from 1991 onwards in the State of
Rajasthan. In order to get the construction work done the appellant
awarded contracts to various contractors and under the terms and
conditions of the said contract it had agreed to supply the contragtors
materials such as cement, barded wire, M.S. angles etc. The I-iigh
Court of Rajasthan held that the transfer in question amounted to
sale as defined under the Act and the State tax being not a direct tax
on the property of the Union as contemplated under Article 285 of
the Constitution the same is liable for levy of Sales Tax.

While deciding Civil Appeals filed by the Union of India, the
Supreme Court of India held that :-

(i) in the instant case by the use or consumption of material
supplied in the work of construction, there was pasing of property
and by virtue of receipt of value of such transferred property by way
of adjustment in bills the consideration has also passed which in our
opinion satisfies the definition of 'sale' in the local Sales Tax Act and

(ii) even the argument that in terms of the language of the
definition of the dealer under section 2(14) of the Rajasthan Act
appellants cannot be a dealer will also have to be rejected.

12, qEEY USRM 9w WA 5N 9ew oad RdlvE o
104 / 2007, 105 /2007, 117 /2007, 118,/2007 9 119 /2007 %@ﬁﬁ

fasria 29.02.2008 ¥ &1 T o A UHR § —

PR T



— 68—  1—2. 3fd HE&I—1211/2010 T 1212 /2010 / STIGR,

L —— In case in hand, the property was delivered to the contractor.
The property was for use in the works contract only. The cost of
explosive was separately charged from the contractor by deducting
the value of the explosive from bills of contractor. Therefore, all the
ingredients of sale as required by the sub-clause (ii) of sub-section
38 of Section 2 of the Act of 1994 are present in the transaction.
Hence, the transaction in this case is sale of goods by petitioner to
the contractor in view of unambiguous and clear definition of sale
given in Section 2 (38)(ii) of the Act of 1994."
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by use or consumption of material in the work of construction,

there was passing of property in the goods to the assessee from
PWD. By appropriation and by the agreement, there was a sale as
envisaged in terms of clause of the contract.” Here in present cases
also, it is not in dispute that the explosives were handed over
physically to the contractors and the petitioner-Company received
the cost of explosives from the contractor by deducting the cost of
explosives from bills of contractor, therefore, with the passing of the
goods in the hands of the contractors from the petitioner for
consideration, the transaction of sale stands concluded. Transaction
is not dependent upon the ultimate use of the goods, transferred to
the contractors, as the goods which may have been sold to the
contractors for valuable consideration, may be returned to the
Principal, if remained unused and the goods in different form may be
returned to the Principal and the goods may be consumed or
exhausted in the works contract. The transaction of sale completes
with the passing of the goods for consideration in the hands of the
contractors. Hon'ble the Supreme Court even in a case rejected the
contention of the assessee that title in the property never got
transferred to the contractor and the contractor remained only a
custodian of such materials and held that the transaction is sale."

explosives to the contractor in view of the restrictions under the
Explosives Act is totally irrelevant and immaterial."
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